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I. 2 KuzHb, 0011€CTBO M IrOCYJapCTBO
Camup MamenoB

O HeKOTOpBIX pUTYyaJiaX B IPEeBHEM rocyaapcree XyHHY U B rocyJAapcTrBax
CpeIHEBEeKOBOIro A3zepOaixana

KuwueBble ciaoBa: puTyanbl, TpaauluH, JPEBHEE TrOCYIAApCTBO,
rOCyJIapCTBEHHAasl BJIACTb, BEPHOCTH JOTOBOPY, MEXAYHAPOAHBIM JOTOBOD,
CTOPOHBI JIOTOBOpA, PEUXaH

Key words: rituals, traditions, ancient state, the government, faithful to the
agreement, a treaty, the contracting parties, reyhan

HcTopusi TIOPKCKOM TOCYyIapCTBEHHOCTHM W IpaBa AsepOaiikaHa yXOIUT
CBOMMHU KOpHSIMHU BriyOb ThIcsueneTuid. OQHU rocynapcTBa Ha 3TOM 3emiie
CMEHSJIM JPYTHE, HO HE OCTABAIMCh HEM3MEHHBIMU W HOPMBI OOBIYHOTO MpaBa,
KOTOPOE€ B TIOPKCKHX TPaJAUIUAX TOCYJAapCTBEHHOCTH Ha3bIBAJIOCHh TEpe. Ot
apeBHUX XYHHY W 10 A3sepOaiimxanckux CedeBUAOB B PA3NHUHBIX PETHOHAX
EBpasuu cymecTtBoBajla BO MHOIOM CXOXas MOJENIb TI'OCYyAapCTBEHHOIO
YCTPOMCTBA, KOTOpas BMECT€ C TEM MpOILIa OIPEACIICHHBIE 3Tallbl CBOErO
CTAaHOBJICHUSI U Pa3BUTHsI, KOHEUHO €, HE H30ekaB NpU 3TOM apadCKOro u
NEPCUJCKOTO BIMSHUM. OJTa MoJedb OblIa CBOEr0 pojia OCHOBOH, KapKacoM,
KOTOPBIH, XOTS ¥ BUAOU3MEHSICS IO/ BIMSHUEM UCTOPUUYECKUX YCIOBUM TOTO WU
UHOTO TEpuojia, HO BMECTE C TEM, COXpaHs1 He3bI0JEeMONM OCHOBY, YTO
MIPOUCXOJMIIO 10 TOW INMPHUYMHE, YTO HBOJIOLMS TOCYAApPCTBEHHOCTH W NpaBa B
TIOPKCKHUX TOCYAAapCTBAaX JPEBHOCTH M CPEJHEBEKOBbS B CBS3M C 0OCOOOM
YCTOMYMBOCTBIO OOIIECTBEHHBIX OTHOLIEHWH B TIOPKCKOM COLMYyME HMena
ropas3ao MEHBIIYIO CTENEHb IMHAMU3MA U Ta)K€ 3aCTOMHBIN XapakTep pa3BUTHS. A
npeoOiaaHie 4YepT PAHHEro COCTOSHMS MpaBa B BHJE KazyalbHOCTH HOPM,
paBoOBOro (QopManau3mMa, AOJTOro CYIIECTBOBAHUS MHCTUTYTa KPOBHOM MeECTH
SBJISUIOCH CBOETO pOjia MPABOBBIM OOecreueHreM 3Toi Mozenu. OTIMYUTEIBHOU
4yepToil OOBIYHOTO TMpaBa TIOPKOB TEpE, SBISUIACH TAKXKE PUTYaJbHOCTh MU
cneruuyeckass  oOpsAIHOCTH  O(QOPMIICHUS  MPABOBBIX  YCTAHOBICHUW W
IIOJIOKEHUH, IPU3BAHHBIX YCUJIUTh 3HAUYEHNE CO3/IaHHBIX HOPM IIPaBa U 3aKPEIUTh
ux B cBoeoOpasHoi (opme. Tropku npumaBaau OOJIbIIOE 3HAUYCHHE ATpUOyTam
rOCyAapCTBEHHOW BJIACTH M IIpaBa, FOCYAAPCTBEHHOW CHUMBOJIMKE, PUTyajaM IpU
UCIIOJIHEHHHM CaMbIX pa3HbIX IPAaBOBBIX YCTAaHOBJIEHWH, B TOM 4YHUCJIE U IpHU
3aKJIFOUYEHHUH JOTOBOPOB, UTO MTOKA3BIBAET JOCTATOYHO BBICOKUH YPOBEHBb Pa3BUTHUS
rOCYyJapCTBEHHBIX ~ MHCTUTYTOB M  CaMOro0  MEXaHuU3Ma  TOCyHapcCTBa,
HYKJIAIOIIETOCs B CIENU(DUUECKON «IKUTTUPOBKEY.

*
Hucceprant UHctutyta conmonoruu, ¢punocodun n npasa HanmoHansHOM akaneMun Hayk AsepoOaitikana. Ten:

492 - 21-53 nom; mo6: 055-626-70-63.



B npeBuem rocynapcrse XyHHOB, HApUMEp, CYIIECTBOBAJ CHEIM(PUIESCKUIA
pUTYyal 3aKIIOUYEHUS MEKIYHAPOIHBIX JOTOBOPOB C BOXKISIMU COCEIHUX TUIEMEH U
C MpaBUTEISIMU JPYTUX rocynapctB. Tak, B 47 r. 70 H.3. MEXIy TrOCydapCTBOM
XyHHy u umnepuer Xanp (Kutaem) ObLT 3aKiIrOYeH MHPHBIA JIOTOBOP, TEKCT
KOTOPOTO MPHUBOJUTCSA B KUTACKOM MCTOYHHMKE BpeMeHH: « OTHBIHE BOpEIb XaHb
u XyHHY OyJIyT COCTaBJIATh OAWH JloM; U3 pona B poJ HE OyAyT HU OOMaHBIBAThH
JApYr Apyra, HU HanajaTh ApYr Ha apyra. Eciy ciayduTtcst BODOBCTBO, TO B3aUMHO
U3BEIIAaTh U MPOU3BOJUTH Ka3Hb M BO3HArpaXKIACHHE; MpH HaOerax HempusTenei
B3aMMHO BCIIOMOUIIECTBOBAaTh BOMCKOM. KTO M3 HHUX mpexk/ie HapyluT T0roBOp, /1a
BocnpuMeT Kapy oT Heba, u moToMcTBO €ro u3 poja B poj Ja MOCTPAKIET MOJ
CEI0 KJISITBOIO». PUTyall 3aKiIF0UeHUsI TOTOBOPA COCTOSI B cieaytomeM: «HYan Mbix
(npenctraButenu kurtaiickod ctopoHbl — C.M.), [lanbtoii (XyHHCKMH KaraH B
KuTaiickoil Tpanckpunuuu — C.M.) U ero crapelinHbl B30UUIM Ha XYHHYCKYIO
ropy 1o BocTo4Hyto ctopony peku Ho-Illyi u 3akononu 6enyro somaas. [Hlanbroi
B35J1 JOPOYKHBIM M€Y, U KOHEI] €r0 OMOYMJI B BUHO; 3TO KIIATBEHHOE BUHO ITWJIN U3
rosoBHOro 4yepena lOewxksickoro rocynaps, youroro Jlaoman Illanboem».”

Kak BHIHO, HpH 3aKIOYEHUH JOTOBOPA COIVIACHO PHUTyaldy, CTOPOHBI
JOJDKHBI OBLIM B30MTH Ha CBSIIEHHYIO TOpY, I'ZI€ JOJDKHBI OBLIM NPUHECTH B
KEPTBY O€Iyro JIOIIa/lb, B3SIB T. H. TOPOKHBIN Med, KOTOphIM B nmpuMeyaHusx H.
S.bruyprHBIM YKa3bIBAE€TCsS KaK JPAroleHHBI M€Y Yy XyHHOB M, OMOYHMB €rO B
BHUHE, MWIA 3TO KJISTBEHHOE BHMHO, TEM CaMbIM MOATBEpkaas Aorosop. IIpuuem,
BUHO WJIH TO, YTO B KUTAMCKOM HMCTOYHUKE HA3bIBAECTCS BUHOM, MWJIM M3 YallW,
clellaHHOM M3 uepena youtoro Bpara. llomoOHble puTyanbl Npu 3aKIIOUEHHH
JIOTOBOPOB CYIIECTBOBAJIMN U 'y CKU(OB. ['epo1oT cienyromumM 00pa3oM ONMKUCHIBAET
y CKH(OB aHAJTIOTUYHBIN 00psA] 3aKitoueHus Aorosopa: «KisiTBeHHBIE JOTOBOPHI €
KeM Obl TO HM ObuI0 CKHU(BI COBEpIIAIOT TaK: B OOJBIIYIO TJIMHSIHYIO Yally
HAJIMBAIOT BUHA U IPUMEIIMBAIOT K HEMY KPOBb JOTOBAapUBAIOIIUXCS, CAEIIAB YKOJI
IIMJIOM UM HEOOJIBIIOW HaJpe3 HOXKOM Ha Tejie, 3aTeM IMOIpYy’KarT B Yally Med,
CTpeJbl, CeKUpy U IpoTuk. [lo coBepiieHnu 3Toro oOpsiia OHU JOJITO MOJIATCS, a
3aTéM MBIOT CMECh KaK CaMH JOTOBAapUBAIOIIMECS, TaK W JOCTOMHEHIINE W3
NPUCYTCTBYIOMIHXY.”

Crnenyer OTMETHTB, YTO MOATBEPKICHHUE 3aKJIIOUYEHHOTO JOrOBOpa KaKUM-
an00  CUMBOJMYECKMM 00Opa3oM B IIPaBOBOM MpAKTUKE YeJIOBEYECTBA
HaOII01aNIOCh elI€ ¢ JAPEBHEHIINX BPEMEH Yy CaMbIX pa3HbIX HApOJIOB U TaKoH
(dbeHomeH HazbIBaeTcs (popMaIM3MOM IpaBa, KOTJIa OHO TECHO CBSI3aHO C PEJIUTUEH,
OOpSAHOCTHIO M CUMBOJIMKOM, a TakKe C TPAAUIMSMU U YCIOBHOCTSIMU CTapbIX
oObI4aeB. YTMOMSIHYTbIE€ B BBIIICIPUBEIEHHOM MPUMEPE Pa3JIMYHBIE MPEIMETHI:

'Buuypun H.5. CoGpanue cBenenuii o Hapoax, odurasmmx B Cpenneii Azuu B qpeBHue Bpemena. T.I, M-J1.:
1950, C. 92.

?Jlateimes B.B. Ussectus npesuux nucateneid o Ckuduu n Kaskaze. T.1, Boimyck 1-if, Cankr-ITerepOypr, 1893. C.
29 - 30.
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yaiia, M€Y, a Tak’Ke KpOBb O€JOoH Jomaau U Ap. KaKI0€ B OTAEIHHOCTH UMEIOT
cBOE crienuduueckoe 1 JOBOJBHO INIyOOKO€ 3HaueHue. Tak, Hampumep, BaKHBIM
AJIIEMEHTOM TP 3aKII0YEHUH J0roBopa (GUTypUpyeT yalia, ciejlaHHas U3 depena
FOewKbICKOTO TMpaBUTENS,, W3 KOTOPOTO MWIA T.H. «KIATBEHHOE BHHOY.
[loka3aTenbHO, YTO BUHO WM HHYKO >XHAKOCTb, NMUJIM HE U3 IMPOCTOTO WIIH,
CKa)KE€M, KaKOTr0-TO JIParolieHHOTO COCyAa, a UMEHHO U3 Yepemna 3JICUILETo Bpara
XYHHOB, yOHMTOro XyHHCKMM KaraHoMm JlaomianoM mocie J0drod u
KPOBOIIPOJIUTHON OOpBOBI. TeM caMbIM MOKa3bIBajaCh BOCHHAs MOIIb FOCYAapCTBA
XYHHOB, CIIOCOOHBIX MOOEXIaTh B BOMHAX M CTPOTO HAKa3bIBaThb CBOMX BParos.
Kpome TOro, CuMBOJIM3M HCHOJIB30BAHUS YalllM 3AKIIOYAIICS €€ U B TOM, YTO
XYHHBl CTPEMMJIUCH MOKa3aTh, KaKas y4acTb MOXKET 0XKHAATh T€X, KTO HE OyJer
co0JII01aTh YCIOBHUM 3aKIIFOUEHHOTO J0roBopa. M3rotoBieHue u3 rojioBbl yOUTHIX
3JIEMIINX BParoB Yallu JJisl MUThA, SBISETCA TAK)KE JPEBHUM BOCHHBIM OOBIYAEM,
U3BECTHBIM €IlI€ CO BpEMEH CKU(OB, ONMCAHHBII ['epo10TOM B pa3zesie 0 BOGHHBIX
OOBIUasiX: «...C TOJIOBAMHU BparoB, BIIPOYEM HE BCEX, @ TOJIBKO 3JIEHIINX, OHU
oOpalaroTcs CiaeayoIM 00pa3oM: OTHHIMB BCIO YacTh yepena A0 oposei, Ckud
OYHIIIAET €r0 U 3aTeM, €CJIM OH O€/IeH, TO TOJIBKO CHAPYKU OOTATUBAET €ro ChIPOIO
BOJIOBBEIO KOXKEW M MOJIBb3YEeTCs UM B TaKOM BHJIE, a €ClM OoraT, TO OOTSIrMBaeT
yepen KOXKE0, M MOKPHIBAET U3HYTPHU MO30JI0TOI0 M B TaKOM BHJIE YHNOTpEOJseT
BMECTO Yallld. Tak MOCTYNAarT OHU U C POJICTBEHHUKAMH, €CIIM PACCOPSITCS C HUMHU
¥ €CITH TPEL JTHIEM [Apsi OJHH ONEP/KUT BBEPX HaI APYTHM».

C npuxomom HMcemama B pas3iIM4YHBIX TOCYAApCTBax, CYIIECTBOBABIIMX Ha
Tepputopur A3zepOailpkaHa TMPOUCXOAUT COBEPIICHCTBOBAHUE FOPUIMYECKON
bopMBbI, OOPSTHOCTE UM PUTYAIBHOCTh MOCTENEHHO HCYE3AI0T, YCTYIMas MECTO
MPaBOBBIM TMOHSATUSAM, KOHCTPYKLHMSIM, TEPMHUHOJIOTHSM, Ha MEpBbIA IJIaH
BBIJIBUTAIOTCS MPEXKAE BCEr0 MUCBMEHHOE W MpolleccyaJbHOe OPOpMIIEHUE TPHU
3aKJIFOUEHUHU TPaBOBbIX akTOB. OJIHAKO HEe Ha Bced TeppuTopuM A3zepOaiijxaHa
3TOT IMPOLIECC Pa3BUBAICA OJWHAKOBO, B HEKOTOPBIX pETrMOHAX 4YepThl
PUTYaJIbHOCTH BCE K€ NPOJOJDKAIOT COXPAHATHCS B TEYEHUH OIPEIECICHHOIO
BpeMEeHH. B HCTOYHMKAax COXpaHMJIUCh HEKOTOpble cBelneHuss 00 3ToM. Tak,
HaIpUMep, BbI3BIBAET UHTEPEC liepeMoHUs n30panus babeka BoxAEM XyppaMUTOB,
MOIHSIBIINX BOCCTaHUE B A3epbaiimkane mpoTuB apadckux 3axBatuukoB B VIII-1X
BB., onrcaHHas B pabore Myxammena ubHn Mcxara an-Hagumu (ym. B 995r1.) «an-
CDI/IXpI/ICT>>.4 BroBa mpenpiaymiero BOXKAS Ul MpPUHECEHHs] mpucard babeky
MpUKa3aja MOCTENNTh HA 3EMII0 IIKYPY KOPOBBI, KOTOPYIO 3ape3anu sl 3TOU
eI, Ha Hee TMOJOXKWUIM Ta3 C BUHOM (WJIM HWHYIO JKHUJKOCTb, KOTOPYIO B
VMCTOYHUKE HA3bIBAlOT BUHOM) U PAJOM KYCKHM xje0a. 3areM KaKIbplii BOMH W3
BOMCKAa XyppaMHTOB, BCTaBaj Ha 3Ty IIKYypy M, Makas KyCcOK Xxjeba B 3Ty
KUJKOCTh TMOENaN €ro, MocCii€ Yero NMPOU3HOCHII YCTAHOBJIEHHBIE CIIOBA KJISTBBI
BepHOCTH babeky, CKIOHsSS Mpu 3TOM MEpe] HUM TOJIOBY M LIETys €ro pyky,
JNEMOHCTPHUPYs, TakuM 00pa3oMm, NpeJaHHOCTb HOBoMy Boxawo. [locie

3Tam xe. C. 28.
*M.Biinyadov. Azarbaycan VII-IX osrlordo. Baki: Azarnosr, 1989. C. 301- 303.



NPUHECEHUs MIPUCITU OB 3aKiI0YeH Opak Mexay BAoBod u babexowm, mpuuem B
KauyecTBE YJOCTOBEPEHHUs Opaka, *EHIIMHA Bpy4YWa €eMy BETKY PACTEHHUs peiixaH
— (0a3unMK), KOTOpBIM, Kak IpPEACTaBISETCS, SBIAI COOOM 3HAK BEPHOCTU H
IIPETAHHOCTH.

Kcraru, B uzBectHoM ncrounuke X Beka «lcropus [lupana u [epOenna»
YIOMUHAETCS O JIOOOMBITHOM (DaKTe€ BBIPAKEHUS MPEIAHHOCTH MPUHECEHUS
IIPUCSATH HOBOMY IIPABUTEINIO, KOTOPOE TAKXKE COIPOBOXKIAJIOCH MPEIOAHECEHUEM
BeTKHU peiixana. Tak, B ceHtsiOpe 1054 r. paucel u Hapon JepOeHTa, MOrpaHUYHOTO
ropoga B rocynapcrse lllupBanHmaxoB, usrHaB smupa MaHcypa, NpUTIIaCHIN
Jlamkapu ceiHa AOJ an-Mainuka B Ka4eCTBE HOBOTO 3MHUPA U BBIPA3UIU €MY CBOIO
NPEJaHHOCTh CIEAYIomuM 00pa3oM: «OHU BBEIH €r0 B «IPaBUTEIHCTBEHHOE
3IaHUE» W TIOJHECIH €My OJIarOBOHHBIA IBETOK (peiixaHa) CBOEHW KIISTBHI Ha
BepHOCTH, ( 42l (layy ssbel ) u BO3pamoBamMChL 3TOMY 3HATH (a‘HaH) M PaMCHl
TOrPaHHYHON 061aCTH.

B menom mnpenonHeceHHWE BETKM pelxaHa IIPU NPUHECEHWM NPUCATH U
IIPOU3HECEHU N COOTBETCTBYIOIIEH KJIATBBI BEPHOCTHU IIPABUTEIIIO
CUMBOJIM3UPOBAJIO COOOM BEPHOCTh M NMPENAHHOCTHh €MY U SIBIISLIOCH COCTABHOM
YaCThIO BCETO 3TOr0 TOCYIAPCTBEHHOTO PUTYyaJIa MPHUCATA U KIATBOIPHHECEHUS.
Crmenyer Takke OTMETHTb, 4YTO pelixaH ynomuHaercs u B KopaHe, Kak
OJlaroyxaHHoe paiickoe pacteHue (cypa ap-Paxman, ast 11).

Taxum 00pa3oM, pacCMOTPEHHBIE BBIIIE PUTYalIbl U UCHOIb3yEMbIE TIPU UX
VCIIOJITHEHUH PAa3JIMYHbIE CUMBOJIBI B IOCyNapcTBe XyHHY U B CPEIHEBEKOBOM
AzepOaiipkane ObUIM  Tpu3BaHbl  (OpMaIM30BaTh IIPABOBOE  COJAEpIKAHUE
KOHKPETHBIX IIPaBOBBIX JEHCTBUM B LEIAX IPUJAHUS UM  4YETKOCTH,
ONpENENEHHOCTH U 00pa3HOCTH U ObUIM paccuyuTaHbl Ha YYBCTBEHHOE,
HMOLIMOHAIBHOE BOCHPUSTHE, MOCKOJIbKY HX 3HAYEHUE OBLIM XOpOILO IMOHSTHO
YKUBILMM B TO BpEeMs JIFOJSM. PUTyall 3aKiIroueHns 10roBopa MeXa1y CTOPOHAMH Ha
BBICOKOW  CBSIILIEHHOW TOpE, TNPOU3HECEHHE CAKpPAJIBHOW KISATBBI IEpPEN]
WCIIOJIb30BaHUEM CHELUUAIBHO MPUTOTOBIEHHOM XUIAKOCTH W3 Yalld, B KOTOPOU
HaXOJWINCh ONPEAEIEHHBIE IPEAMETHI — CUMBOJIBI, TOUIEN O HAIETO BPEMEHHU B
Buzie TepmuHa “and igmok”, uTo Ha azepOailKaHCKOM sI3bIKE OYKBaJIbHO O3HAYACT
«BBIIUTH KIITBY», HO BMECTE C TEM HMMEET U 3HAUYECHUE «KJISCTHCS, MPUHECTH
KIATBY». HekoTopele M3 TakMX CHMMBOJIOB Kak d4alla, MedY, JyK CO CTpEeJaMu,
Tpe3yOel, OyAy4H nmepBOHAYaIbHO TOJIBKO PEIMTHO3HO-IIPABOBBIMU 10 XapaKTepy,
B JaJbHEWIIEM TpaHC(HOPMHUPOBAIUCH B aTpuOYThl TOCYJApCTBEHHOM BiAcCTH,
CTaJI¥ CUMBOJIAMH I'OCYIAPCTBEHHOCTH, BEPXOBHOM BJIACTH U BOEHHOU MOILIH.

5MI/IHopCKHﬁ @.B. Uctopus Hlupsana u lepoenna X-XI Bexos. M.: Hayka, 1963. C. 73.
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Camup Mamenon

AHHOTAIUA
O HeKOTOpBIX pUTYaJIaX B JIPeBHEM rocyaapcrse XyHHY H B rOCyJapcTBax
CpeIHeBEeKOBOro A3epOaiiKaHa

B crathe Ha KOHKpPETHBIX HCTOPHUYECKHUX (paKkTax M3 MCTOpPUU IIpaBa
JIpEeBHEro  rocyaapctBa  XyHHY — HCCIEAYIOTCS  pUTyal  3aKJIIOYEHUS
MEXIYHAPOJHBIX JOTOBOPOB M NPHUHECEHUS MPUCITU U KISATBBI MPABUTEIIO Ha
BEPHOCTh B CPEIHEBEKOBBIX TOCYJapCTBaX Ha TeppuTopun AsepOaikaHa, B
YaCTHOCTH, B BOMcke baOeka, BO3rIaBUBLIErO0 BOCCTaHHE XyppaMmHTOB B |X Beke
NPOTHUB apaOCKHUX 3aXBATUMKOB, a Takxke U B rocynapctse Llluppanmaxos B XI
Beke. HHTepecHO, YTO puUTyallbl TPUHECEHUS TMPUCITU COMPOBOXKIAIUCH
MPENOAHECEHUEM BETKM pacTeHus peilxaH (0a3WiukK), CHUMBOJIU3UPOBABIIETO
IIPENAHOCTH U BEPHOCTb.

Samir Mammadov

The summary
Some of the rituals in the ancient the Xiongnu state and the States of
medieval Azerbaijan

In an article on a specific historical facts from the history of law of the
ancient the Xiongnu state explores the ritual of international treaties. In addition,
the issues of swearing and oath to the Governor of allegiance in the medieval
States on the territory of Azerbaijan, in particular, in the army of Babek, who led
the revolt of khurramis in the 1X century against the Arab invaders, and in the state
of Shirvanshahs in the XI century. Interestingly, the rituals of taking the oath was

9



accompanied by the presentation of branch plants Reyhan (Basil), symbolizing
devotion and loyalty.

Hazapos A. K.”

JeiicTBHe Yr0JIOBHO — IPABOBbIX HOPM LIapuaTa B cTpaHax bianxkHero
Boctoka

KiroueBble c¢JioBa: yrojoBHOE INPaBO, NPECTYIUICHHE, MYCYJIbMAaHCKOE
IpaBo, MyCyJIMaHCKO€e rocyaapctBo, Kopan, xaauc, xau, Kucac

Key words:criminal law, crime, islamic law, a muslim state, Quran,
hadith, hadd, qisas

MycynpMaHCKOE€ TIpaBO OKa3ajo TIIyOOKOE€ BIMSHUE Ha Pa3BUTHUSA
rocynapcTBa M mpasa 1esioro psaa crpan Boctoka. Ilpuuem u3 6onee, yem 120
CTpaH MHpa, TJ€ UMEIOTCS MyCyJbMaHCKUE OOLMHBL, ouTH B 40 mocnenoBarenu
Hcnama npeacTaBisitoT OOJBIIMHCTBO HACENECHHUA, @ B PAAE JIPYIMX rOCyAapCTB
IIPEACTABIIAIOT BECbMA 3aMETHOE U BIUATEIBHOE MEHBIIMHCTBO. OHAKO B LEIOM
poJIb, KOTOpas B HACTOAILIEE BpEMS OTBOAMUTCS MYCYJIbMAHCKOMY IIpaBy B
IIPaBOBOM DPA3BUTHH, IIOJIMTHKE W HJEOJIOTMH CTpaH BocCToka, HarisgHo
MOATBEPKIAET, YTO OHA COXpaHWiIa €LIe JOCTATOYHO MIMPOKHE BO3MOKHOCTH
aKTUBHO JIEWCTBOBATh B HOBOM HCTOPUYECKOM OOCTAaHOBKE. 3HAayYEHUE
MyCYJIbMaHCKOIO IpaBa B KayeCTBE HOPMATHMBHOIO PEryJsATOpa WU UACHHO-
NOJINTUYECKOTO  (pakTOpa 3acTaBiI€T OOpATUTBCS K  HCCIEIOBAaHUIO  €r0
cnenu(UYEecCKUX YepT KaK CcaMOCTOSATEIbHOM MpaBoBOil cucteMbl. OcolOyro
aKTyaJlbHOCTh ~ MPUOOpETaeT aHaldu3 TOro  MeCTa, KOTOpOE€  3aHMMAaeT
MYCYJIbMaHCKO€ MPaBo B MPAaBOBOM pPa3BUTHH 3apy0OexxHoro Bocroka. 310, B CBOIO
ouepenb, MNPEANOJIaraeT HW3YyYEHUE €ro TEOPETUYECKUX OCHOB, BBISBIICHHUS
OCOOCHHOCTEM €ro CTPYKTYphl W BIMSHHME HAa COBPEMEHHOE 3aKOHOJATENIbCTBO.
[Ipu 3TOM BakHas 3a7a4a COCTOUT B YCTAHOBJIEHUH IOPUANYECKUX XapPAKTEPUCTHK,
OTJIMYAKOLIUX €ro OT APYTHX KPYNHEMIINX MPAaBOBBIX CHCTEM COBPEMEHHOCTH, a
3HAYHT, ONPEICICHNS MECTa MYCY/IbMAHCKOTO TPaBa CPEIN HA3BAHHBIX CHCTEM.'
YacTuHO yKazaHHBIMU MPOOJIEeMaMy 3aHUMAINCh Takue uciaamoBenbl, kak: B. B.
BapTonbz[,2 E. A. BenﬂeB,3 JI.C. BaCI/IJ'IBeB,3 II. A. I'psszueBnu, M. b.
HHOTpOBCKHﬁ,4 M.T. Cremansui’ u ap. OgHako ucciaenoBaHus UCTOPUUECKOTO, a
takke ¢urocopckoro mpoduiaeh, MOCBAIICHHBIE HCIaMy KaK pPeJIUTrHO3HOU

*BaBenyromuii kadeapoil KPUMMHAIHMCTUKA M CyIeOHO — JKCIIEPTHOM JEATENBHOCTH IOPHAMUECKOTO (haKylIbTeTa
TaPKUKCKOT0O HAIIMOHAILHOTO YHHBEPCUTETA, KAHAMIAT FOPUINUECKHX HAyK, qoleHT. E - mail: avazjonn@mail. ru
! Enasii I'. . OCHOBBI MyCy/TbMAaHCKOTO YTOJIOBHOTO npaBa. Maxaukana 2002 .C-3.

2 Bapromnsa B.B. PaGots! o ncropuu uciama u Apabekoro xamudara. Cou. T. VI M., 1966.

*penses E.A. MycyibMaHcKoe cekTancTBO. —M.: M31-Bo Bocr. ., 1957.-100c.

* Muorposckuit M.B. IOxmnas Apasus B paHHee cpeHeBekoBbe. M.,1985.
® Cremanstan M.T. MycynesmaHckue KoHIennuu B Gpunocopun u noiauruke. XIX — XX BB. M.: Hayka, 1982.—
248c.
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CUCTE€ME, HE MOTYT KOMIICHCUPOBATh HENIOCTATKA B HU3YUYEHUU MYCYJIHBMAHCKOTO
paBa.

KomnuiekcHble HccienoBaHusl TEOPUU U MPAKTUKU MYCYJIBMAHCKOTO MpaBa B
IOPUUYECKOM CMBICIE PEAKUM U B 3apyOeKHOM nuTepaTrype, XOoTd 3apyOe’kKHbIe
MpaBoBeIbI — Ipexe Bcero, H. Arnaitnec, Ix. Auaepcon, P. Jasua, H. Koyiicon,
A. Kpemep, X. Jlaitbecnu, JI. Muito, C. ®uiypkepansa, P. llapas, WM. Hlaxt —
BHECIIM CYILECTBEHHBIM BKJIAJL B pa3pabOTKy ykazaHHOW mpoOnematukud. He
MOTEPSIIM CBOETO 3HAYEHUSI M PpabOThl KPYMHBIX 3amajHbIiX uciaamoBeqoB — C.
[otitetina, U. lompanmepa, I'. ['proredayma, A. Maccna, Y. YoTTa u 1ip., B KOTOPBIX
3aTparvBaroOTCsl BOIPOCHI UCTOPUM U TEOPUU MYCYyJIbMaHCKoro mpasa. OmHako
MHOTHE Ba)XHbIC TIPOOJIEMBI (HAIIPUMEDP, COOTHOIICHUSI MYyCYJIBbMAHCKOTO TpaBa C
rOCyJIapCTBOM WJIM €r0 POJIW B COBPEMEHHBIX MPABOBBIX CHUCTEMaxX) U3Y4YEHBI B
ATUX TPYJax HEJOCTATOYHO IMOJHO. B TO ke BpeMs OrpoMHOE 4YHCJIO padoT Mo
MYyCYJIbMAaHCKOMY TIpaBy, M3/1aBa€MbIX B HCIIAMCKHUX CTpaHax, MPEXIE BCEro Ha
Apabckom BocToke, oTinuyaeTcss TeM, 4YTO HMX aBTOPbl JHOO HEKPUTHUYECKU
BOCITPOU3BOJSAT TPATUIIMOHHBIE MYCYJIbMAHCKO-TIPABOBbIE KOHIIEMIIUU, JHOO0
COCpPEJIOTOYMBAIOT OCHOBHOE€ BHHMMaHHME Ha (POpMaIbHOM CpaBHEHUU HOPM
MYyCyJIbMAHCKOTO  TIpaBa W  COBPEMEHHOIO  3aKOHOJATENIbCTBA.  Takou
METOJOJIOTUYECKUIT TOAXOJ CO3[a€T OYEBUIHBIE MPEMNATCTBUAS HA IYTH
OOBEKTUBHOTO aHajM3a MYCYJIbMAHCKOTO IpaBa, €ro poJid B COBPEMEHHOM
TPaBOBOM Pa3BHUTHH cTpaH Boctoka.’

Bo3HuknyB Ha ApasuiickoM mnonyoctpoBe B VII—X BB., MyCyinbMaHCKOE
YTOJIOBHOE NPAaBO IPETEPIIEIO JUIMTEIBHYI0 MCTOPHYECKYIO JBOJIOIUIO, B XOJE
KOTOPOM €ro CTPYKTypa W COLMaibHAsA CYIIHOCTh HE OCTABAJIUCh HEU3MEHHBIMHU.
Kak npoAyKT paHHEKJIacCOBOTO apaBHIICKOTO OOLIECTBA, OHO HECET Ha cede ero
oTreyaTok. Bmecte ¢ TeM ¢ 3aBoeBaHMEM apabaMu OOLIMPHBIX TEPPUTOPUM B
VII—VIII BB. MyCynbMaHCKOE YTOJIOBHOE TMPABO HCIBITHIBAIO BIUSHUE OoJiee
pPa3BUTHIX U KyJabTypHbIX cTpaH (Eruner, Cupus u T. 1.). HakoHen, Ha pa3BuTue
MYyCYJBMaHCKOTO YTOJIOBHOTO TMpaBa OKa3aJiW BIUSHUE Takue (HaKTophl, Kak
3apOXKIEHUE KaluTajlu3Ma Ha MYCYJIbMaHCKOM BocToke, KOJOHHMalIbHas
HKCIIAHCUSI €BPONEHCKUX JepkaB, OypsKya3Hasi SBOJIOIHUS CTPAH MYCYJIbMaHCKOTO
BocToka B yCIOBUSIX HE3aBUCUMOCTH.

B XX - nauane XXI BB. coxpaHsnach 3Ha4YuTENIbHAs pOJIb LIapuara B
pEeryJIMpOBaHUM YTOJIOBHBIX MPABOOTHOILIEHUM B cTpaHax uciama. OH UCXOIUT U3
TOr0, YTO MPABOHAPYUIEHUE SABISIETCA HE TOJBKO OTCTYIUICHUEM OT HOPM
MYCYJIbMAHCKOTO IIpaBa, 3a KOTOPOE CIIENIYeT «MHUPCKas» CaHKIUS, HO OHO
ABJISIETCA W TPEXOM MPOTUB YCTAHOBJIEHUN AJlaxa, KOTOPBIA COMPOBOKIAETCS
BHE3EMHBIM HaKa3aHUEM.

"Enasa I. @. Vkas. pa6. C-3.
$Kamenko C. Beeobrmas UCTOPHS TOCYJapCTBa U MpaBa HoBelimero Bpemenu. M.2006
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[Ipouiecc craHoBiIeHHUS] MYCYJIbMAHCKOTO YTIOJOBHOTO mpaBa B ApaOckom
xanudare 3aHsAT Heckojbko BekoB (VII-X BB.) W mnpoxoawsl B YCIOBHUAX
dbopmupoBaHus paHHe(EOqATBHOTO CTPOS.

K XIB. okxoHUaTenbHO CKJIaAbIBaeTCd HIKMa (oOIiee, COTIacOBaHHOE
MHEHHE MYCYJIbMaHCKHUX MPAaBOBENIOB, JIOTMa IIapuaTa) U MpeKpaiiaeTcs nepuo/y
TaK Ha3bIBAEMOro "aOCOJIIOTHOTO HKTUXada" — BpeMsl NPSMOro TOJIKOBAaHUSA
Kopana u xanuca u co3laHusi OCHOBHBIX TOJIKOB MycyiabMaHckoro npasa. C XI B.
HAaYMHAETCS MEepUOJ TaK Ha3bIBAEMOro "Takiauaa" — JEeHCTBHS IIapHaTa Ha OCHOBE
YK€ CJOXKUBILEWUCS TpaauLMK W O0rMbl WkMa. C 3TOro BpeMEHH NpPH3HAETCSA
MPABOM TOJIBKO TO, YTO MPUHATO U 0JI0OPEHO UIKMOIA.

OnHako pa3BUTHE MYCYJbMAaHCKOW MPAaBOBOM JOKTPUHBI, a BMECTE C HEH U
HOpM IlIapuaTa IMpOJOJDKAJIOCh W B MOCIEAYIOIIHE BEKAa. OTOMY pPa3BUTHUIO
COICMCTBOBAJIO TOJIKOBAHHE WM NPUMEHEHHE TMOJIOKEHUW IIapuara € Y4ETOM
"ycimoBuil, Mecta U BpeMeHH'". braromaps TakoMmy MoOAXOAy JOKTPUHON OBLIO
JIOTIYIIEHO NPUMEHEHHWE HE MPOTUBOpPEYAIIMX HCIaMy OObIYaeB, COTIJIAIICHUN
CTOPOH, aJMUHUCTPATUBHBIX PEIJIAMEHTOB. XOTS JTH TMpaBoBbie GOPMBI U
OCTAalOTCsl BHE CaMOM CUCTEMbI MYCYJIBMAHCKOIO IIpaBa, OJHAKO MPUAAIOT €My
00JIBIIYI0 THOKOCTh M PUCIIOCOOIISIEMOCTh K PA3IMYHBIM YCIOBHSIM U MO3BOJISIIOT
BOCTIOJIHSATH €T0 MPOOEbI.

CooTBeTCTBYIOIINE 3aKOHOJATENIbHbIE pehOPMbI OCYILECTBISIINCH CliepBa (B
XIX — I nonoBune XX B.) B 00JacTd TOProBOr0, MOPCKOTO, YrOJOBHOTO U
HaJoroBoro mpama, a 3areM (Bo II momoBuHe XX B.) U B OCTalbHBIX cepax
IIPABOBOM >KU3HH, BKIIFOYasi BOIPOCHI CEMEMHOTO MPAaBa, HACIECIOBAHUS, JUYHOTO
cratyca W T. [O. Ilpomecc MonaepHHM3alMM HAUMOHAJIBHBIX CHUCTEM IpaBa
CONMPOBOXKJAJCA TMPUHATUEM BO MHOTMX MYyCyJbMaHCKuX crpaHax (Erumer,
Typuus, Cupus, Tynuc, Mapokko, Mopaanust u 1p.) TpakJaHCKUX, YTOJOBHBIX U
HEKOTOPBIX JPYIHX KOJIEKCOB 10 pOMaHO-TepMaHCcKoMy oOpa3sity. Ilo oTHomeHuto
K JIEIMKTHOMY MpPaBy, 3TO O3HAYAJIO €r0 JajbHEWIlee Pa3BUTHUE B HANpPaBICHUU
yHU(UKAIMU: 32 WCKIIOYEHUEM MPECTYIJICHUN KaTEerOpUU «Xaljl» M «KHCACH
CaHKI[MM Ha WHbIE MPABOHAPYLICHUSI YCTAHABIMBAJIUCH MPABUTEISIMU, CTAHOBSCH
oOs3aTeNbHBIMU JUIsSI cyzAe. B ompeneneHHoOl Mepe 3aKOHOJATENbHBIE AKThHI
KacaJluCh BCEX BHUJOB HaKa3aHWs, B TOM 4YHWCIE€ W NPU3HAHHBIX TEOpUEH
MYCYJIbMAHCKOTO IpaBa HEU3MEHHBIMHM, 4YTO CIOCOOCTBOBAJIO TaKXke MX
yHU(UKAIUH 1 MOJEPHU3ALINU.

Haunbosnee cyiecTBeHHasi cucTeMaru3alisi HOPMAaTHUBHO-TIPABOBBIX AKTOB
M0 YroJIOBHBIM Bompocam uMmena Mecto npu Cynrane Mexmene datuxe (1451-
1481 rr.), BBenmero B AeiicTBue kanyH-HaMmd, Cenume 1 u ocobenno Cyneiimane
3akonoaatene (XVI Bek). IlomoOHas mpakTHKa MpoaoKanach, HECKOJIBKO
COKpaIiasch, BIoTh 10 u3ganus Cynranom Mycradoit 11 (koneny XVII — nagano
XVIII BB.) YKa3za 0 NIpUMEHEHUH CyJaMU TOJbKO OMNPEICIICHHBIX IIApUATOM MEP
YTOJIOBHOT'O HaKa3aHUs.

Bo Bropoi nosnosune XIX Beka TpaguLMOHHOE MYCYJIbBMAaHCKOE NPAaBO B
HaubOosee pas3BUTBIX CcTpaHax BocTroka ycTymaeT TMOCTENEHHO  MECTO
3aKOHO/ATEJIbCTBY, OCHOBAaHHOMY Ha 3alaJHOEBpONEcKkuX oOpa3uax. ITOT
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nporecc HayaJicd  MW3JaHHEeM B 18309r. Manugecra  Cynrana,
npeaycMaTpuBaroiiero pegopMy mnpaBoBOl U CyaeOHOM CHUCTEMbl HMIIEPUH,
KOTOPBIN MPOBO3TJIACHII PABEHCTBO BCEX MOJJIAHHBIX NEPE] 3aKOHOM HE3aBUCUMO
OT BEpPOMCIOBENAHMS, OTKa3 OT MPHUBJICUEHUS K cyay Oe3 MNpeaBapUTEIbHOTO
paccieoBaHus U OT KOH(MUCKAIIMU UMYIIECTBA OCYK/IEHHBIX MPECTYITHUKOB.

B XIX-XX BB. B OOJBIIMHCTBE MYCYJIbMAaHCKUX CTPaH HCTOPUYECKHU
3aKOHOMEPHBIM SIBWJIOCHh TO, YTO IIApUaT 3aMEHUM YTOJOBHBIMU KOJEKCaMu
eBporieiickoro Ttuna. OObsicHAeTCs 53TOT (aKT pa3TuyHbIMEU  (popmamMu U
MOJIUTUYECKOW 3aBUCHUMOCTH MYCYJIBMAHCKHX CTpaH OT KalmUuTaTuCTHYECKHUX
JepkaB 3arnaja, uxX BTATUBAHUEM B MUPOBOE XO3SHCTBO, pa3BUTHEM OYpiKya3HBIX
OTHOUIIEHUM, BIWUAHUEM 3alaJHOM UHUBUIM3ALUUM M YKPEIUICHUEM MO3UIUU
3aI1aJHOEBPOICICKIX CPKAB HA COLHATBHOE PA3BHTHE apabCKUX CTPAaH U T.1.

Bnugaue 3amagHoro 1mpaBa  (€BpOINEWCKOrO M aMEPUKAHCKOr0) Ha
HAIMOHAJIBHBIE CUCTEMBI MpaBa MYCYJIbMAHCKUX CTPaH OCOOCHHO YCHJIMJIOCH B
YCIOBHUSIX COBPEMEHHOIO  MEKJIYHApOJAHOTO  COTPYAHUYECTBA  Pa3IUUYHBIX
rOCyJapCTB U Pa3BUTHS HHTETPAIMOHHBIX TMPOIECCOB B 00JIACTU SKOHOMHKH,
HKOJIOTUHU, OOpbOBI MPOTUB MEXKIYHAPOJAHOW MPECTYMHOCTH, 3aIIUTHl MUPOBOTO
MPABOIOPSAKA U T. 1.

Opnako »92Tta 0OmIags TMO3UTHBHAs  TEHJACHLIMS K  MOJEpPHHU3ALUU
HallMOHAJIBHBIX CHUCTEM IIpaBa B JyX€ 3alaJHOr0 IpaBa B LEJIOM PSIE CIy4acB
NpEPHIBAETCA TMOMSITHBIMU  JBWXKCHUSIMU, YCUJIGHHMEM B TE€X WIA HHBIX
MYCYJIbMAHCKUX CTpaHaxX (pakTopa MCIAMCKOIrO IpaBa, POJIM TPATUIMOHHOTO
napuaTa, peaHuMaluei mapruaTcKoro cyja, mapruaTckux (popm mpaBieHus U T. 1.
Tak, cormacHo Konctutynmuu MHWenamckoit PecnyOnuku HWpan 1979r., Bce
3aKOHOAATEIBCTBO JOJDKHO COOTBETCTBOBATh TPEOOBAHUSIM — TPAAUIMOHHOIO
mapuara. A 3akoH 1981r., permamMeHTHpYIOIMN BOMPOCH YTrOJOBHOTO ITpaBa,
BOCIIPOU3BOJMUT apxawyHble TpeOoBaHus mapuara. CyliecCTBEHHYIO POJb
uciaamMckuii GpyHaaMeHTaIU3M (M BMECTE ¢ HUM TPAJUIIMOHHBIN IIapuaT) UrpaetT u
BO MHOTHUX JApyrux ctpanax (Adranucran, [lakucran, Cynan u ap.).

B Hacrosmee BpemMs HM B OJNHOM M3 pacCMAaTpUBAEMBIX CTpaH
MYyCYJIbMAaHCKOE MPABO HE SIBJISIETCS €JUHCTBEHHBIM JeCcTBYOmKUM npaBoMm. Ho B
TO K€ BpEMsI HU B OJIHOM MYCYJIbMaHCKOW CTpaHe HE MOTEPSIIO MOJTHOCTHIO CBOUX
MO3ULAK B KauyeCTBE CHUCTEMBI ACHCTBYIOIIMX IPAaBOBBIX HOPM. MckiroueHue
COCTaBJIsICT, MOXalyd, Juib Typuusi, rae B 20-e roapl mocie oduiuaibHON
OTMEHbI XalhdaTa MyCyJIbMaHCKOE IIPaBO BO BCEX OTpACIIAX (B TOM uucie u cepe
pEeryJINpOBaHUS OpayHO-CeMEeMHBIX OTHOLIEHU) OBLIIO 3aMEHEHO
3aKOHOJATEIbCTBOM  OypXKya3HOTO  THIIa,  COCTaBJIE€HHBIM  HA  OCHOBE
3aMMCTBOBAHUS 3aI1aTHOEBPONIENCKON MOIIGJ'II/I.lo

B3sB 3a oCHOBYy MacmiTaObl NPUMEHEHHUS YTOJOBHO-IIPABOBBIC HOPMBI
Kopana u xaguca u CTeNeHb €ro BIUSIHMS Ha JCMCTBYIOIIEE 3aKOHOJATEIbCTBO,

Enasu I'. ®. Vkas. pa6. C-11.
lOKpaIlIeHI/IHHI/IKOBa H.A Hcropus rocyaapcTsa U npasa 3apyOexHbix cTpaH. YacTe 1. YueOnuk mis By3os. // Tlog
pen. npod. Kpamennnankosoit H.A u nmpod. XKuakosa O. A.- M.- Uzn.- Bo HOPMA, 2008. C-363.
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MOKHO TPEIJIOKUTH CIEIYIONIYI0 KIACCU(PHUKAIMI0 COBPEMEHHBIX IPAaBOBBIX
cHcTeM cTpaH 3apybesxHoro Bocroka. ™

[lepByro Ipymily COCTaBISIOT NpaBOBblE cHUCTEMbl CaylOBCKON ApaBuu U
NPU, rae MyCyJIbMaHCKOE YrOJIOBHOE IIPaBO MPOJOJDKAET IMPUMEHSTHCSA
MaKCUMaJIbHO Mupoko. I[Ipexnae Bcero, ero HOpMbl M TMPUHIMUIBI OKa3bIBAIOT
riyOOKO€ BIMSHHUE HA KOHCTUTYIIMOHHOE 3aKOHOAATENbCTBO U CIIOKHBIIYIOCS
3necb (opmy nmpaBieHus. B ykazaHHBIX JBYX CTpaHaXx MYCYJIbMaHCKOE
YTOJOBHOTO MPABO UTPAET BEAYLIYIO POJb, YTO HAXOAUT CBOE MOATBEPKICHUE U
Ha KOHCTUTYUHOHHOM ypoBHe: KoHctutyums Hpana, B 4YaCTHOCTH, 3aKpEIUISET
MoJIo’)KeHHe 00 00sA3aTeTbHOM COOTBETCTBUM IIapUaTy BCEX NPUHUMAEMBIX
3akOHOB. B cdepe muyHOrOo craryca MyCyJIbMaHCKOE YTOJOBHOE IIPaBO
IPOAODKAET B IEJIOM TNPUMEHSTHCS B CBOCH TpagulMOHHOW ¢dopme. DTO ke
OTHOCUTCA WU K NPHUHIMIAM CYJOyCTPOMCTBA, a TaKKe MpPaBWIAM CYyJIeOHOro
nporecca.”” B caMOCTOATENBHYIO TPYIIY MOTYT ObITh BBIAEICHBI YrOIOBHO -
npaBoBble HOpMBI psifa crpaH Ilepcuackoro 3anmBa — OAD, Kyseiita, a Takxke
FOro-Boctounoii As3um — bpyHes, ortnenpHbix ImTatoB Manaizuu. IIpaBoBbie
CUCTEMbl YKa3aHHOM TPYIIIbl CTPaH TaKK€ HCIBITHIBAIOT 3aMETHOE BIIMSIHUE
MYyCYJBMaHCKOTO TIpaBa, XOTS W HE Takoe TIyOOKoe, KaKk B JBYX MPEIbIIYIIHX.
Hanpumep, yromoBHble Kojekcel KyBeiita u baxpeiiHa mpeaycMaTpuBarOT
HaKa3aHue 3a YNnoTpeOJieHWe CIUPTHBIX HAMKUTKOB M a3apTHBIE UTPhI. 3aKOH 00
OTPaHUYCHUM TOPTOBJIM COIUPTHHIMU HAlUTKaMU NPUHAT B bpyHee.

Eme onny, Hanbosiee MHOTOYUCIEHHYIO TPYIILY COCTABJISIOT MpPaBOBBIE
cucteMbl OonpmMHCTBA apabckux crpaH (Erunrta, Cupun, HWpaka, JIuBana,
Mapokko, Wopnanuum, Amxkupa), a Ttakxke psna crpadn Adpuku (Comanu,
MaBpuTtanuu, ceBepHbiX wmTatoB Hurepun) u Asum (Adranucrana). MoxHO
POCIEANTH HECKOJIBKO aCEKTOB BIUSHUSA MYCYJIbMAHCKOTO YTOJIOBHOIO MPaBa Ha
MPaBOBbIE CHUCTEMBI 3TOW TIpynmbl cTpaH. VX yrojioBHOE MpaBO, KaK IMPaBHIIO,
3aKperUIsieT 0co00e MOJI0KEHHUE UCIaMa U MYCYJIbMAaHCKOTO MpaBa.

B nocnenHue roapl B CBSA3M C MOJUTUYECKOW aKTUBU3ALKUEN UCIaMa B psle
MYCYJIbMAHCKUX CTPaH HaOJIOJIAeTCsl TEHIAEHLMUS K BO3POXKICHUIO MPUHIMUIIOB U
HOPM MYCYJIbMaHCKOIO IIpaBa, B TOM YMCJIE W YTOJOBHOIO. OJTa TEHACHIMS
npociexuBaercs B Erunrte, Masputanuu, JIusuu, Adranucrane. Tak, B Erunre B
70-X IT. TpyMIIBI JEMyTATOB MMapjaMeHTa MoTpedoBaia BBECTH aMITyTaIlUIO0 PYKH 3a
XUIIEHNE TOCYHAapCTBEHHOro mmymecrsa. B 1977r. B Erunerckuil mapiaMmeHT
BHOBb  BHOCWIHCh  MPEMJIOKEHUS O  BOCCTAHOBJIEHHWU  TPaJAMIIMOHHOMN
OTBETCTBEHHOCTH MO MYCYJIbMAaHCKOMY MpaBy 3a Kpaxy, pa30oi, mpentodoesHue,
OyHT W BepooTcTynHMYecTBO. (OJHAKO, TNapJlaMeHT He TMPUHSAI OTH
3aKOHOIPOEKTHI.

[IlapuaT mnpomoOKAET OCTABaThbCS OCHOBHBIM HCTOYHHUKOM YTOJIOBHOTO
npaBa CaynoBCckoW ApaBuu, Memenckoit PecryOnnke, HEKOTOPBIX KHSDKECTBAaX
[lepcunckoro 3anuBa. 371€Ch OH HCIOJIB3YEeTCS, MPEXKAE BCEro, B CBOEM

YCrokusituen P. JI. MycynsMarckoe npaBo. Bompocst Teopuu u npakrukn. M. Hayka. 2008.
YKpamennnnukosa H.A. Vka3. pa6. C.420-421.
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TPaJIUIIMOHHOM BHJE — CyAbM CCBUIAIOTCS HAa OOLIENpPU3HAHHBIE MPOU3BEACHUS
MPEJICTABUTENICH oOmpenesieHHoN 1mKojabl. Hampumep, koposieBckue ykasbl 1926-
1928r. CaynoBckoii ApaBuu 0OS3BIBAIOT CylEeW CIEAOBaTh B CBOMX IMPUTOBOPax
BBIBOJIAM  XaHOOJIMTCKOW  IIKOJBI ~ MYCyJIbMaHCKOro ImpaBa. B ykazax
MEPEUYUCIISIOTCS  MPOU3BEACHUS  IOPUCTOB, B  KOTOPBIX 3TH  HOPMBI
c(hOpMyITUPOBAHBI.

Heo6xoaumo otmetutb, uto B CaymoBckoil ApaBuM 10 CHUX MOp HET
€AMHOr0 YTOJOBHOIO KOJEKCAa, HO MPHUMEHEHHS HOPM MYCYJIbMaHCKOTO
YTOJIOBHOTO IpaBa MPEAYCMOTPEHO PSAIOM OTAEIBHBIX YIOJOBHBIX 3aKOHOB. Tak,
JIEUCTBYIOT MpHUHATBIE B KOHIE 20-Xx — Hayaime 30-X roJOB M OCHOBAaHHBIE Ha
MyCYJbMaHCKOM IIpaB€ 3aKOHbI, YCTAHABJIMBAIOIIUME OTBETCTBEHHOCTh 32
ynoTpeOJeHHe CHUPTHBIX HAMUTKOB, TOMOCEKCYaJu3M, MOAJEIKY JOKYMEHTOB,
OpraHu3alyi0 OECHOpSAKOB W HaIaJeHUs Ha JOJDKHOCTHBIX JIMI[ C YYETOM
MOJIOKEHUI MYCyJbMaHCKOro TmpaBa. Hampumep, BHHOBHBIE B YHNOTpeOJICHUHU
aJIKOTOJIsi TOJBEPTalOTCA TEIeCHOMY Hakazanuio B Buae 80 ymapoB mietu. B
COOTBETCTBUM C OOIIMMHU TMPU3HAHHBIMU MPUHIIMIIAMH MYCYJIbMAHCKOTO TpaBa
YCTaHOBJIEHA CTPOrasi OTBETCTBEHHOCTh 3a BBICTYIUIEHUE MPOTUB Kopoisa. B 1961
r. B CaynoBckoid ApaBuM BCTYNWJ B 3aKOHHYIO CHIIy 3aKOH O HAKa3aHUU 3a
MOCATAaTENbCTBO HA KU3Hb IJIaBbl TOCYJApCTBA M YJIEHOB €r0 CEMbH CMEPTHOM
Ka3HbIO WY JIUIIEHUEM CBOOOIBI CPOKOM 25 JIeT.

C ydeToMm 3TOro, BC€ NpPaBOHAPYIICHHS MOAPA3JAEISAIOTCS Ha 3 TpYMNIbL:
[lepBasgs BKJIIOYAET MNPECTYIUICHUS, KOTOPbIE MPEACTABISIOT HaMWOOJIBIIYIO
OOILIECTBEHHYIO OMACHOCTh, MOCATal0T Ha "mpaBa Aiiaxa" (T.e. MHTEpEChl BCEH
MYCYJIbMAHCKOM OOIIMHBI) U HAKA3BIBAIOTCS TOYHO OIPEIEICHHON CaHKIHUEH -
xaan (xynya). Bropas oObeauHSeT NPECTYIJIEHUS, KOTOPbIE TaKXe BIEKYT
(UKCUpOBaHHOE Haka3zaHWe (KUcac), HO HapyllaloT MpaBa OTIAEIbHBIX JIHULI.
HakoHen, TpeTbio TpyIly COCTaBIISIIOT BCE HHbIE MPABOHAPYUIEHUS - Tas3up,
KOTOPBIE HAKa3bIBAKOTCSA HE JKECTKO YCTAHOBJICHHOW CAHKIMEW U 3aTparuBarOT Kak
"mpaBa Asnaxa" (K HUM OTHOCST HapyIICHHUS BCEX PEIMTHO3HBIX 00s13aHHOCTEH),
TaK W 4YacTHble HHTEepechl. OHM C Y4YETOM HOpPM IaphaTa yCTaHABIMUBAIOT
HaKa3aHus 3a YHNOTpeOJieHWe CHUPTHBIX HAMUTKOB, TOMOCEKCyaln3M, 3a
OpraHU3allMi0 CMYThl, HEIIOBUHOBEHUE BJIACTAIM W T.A. B wacTuuHOCTH, JuII,
YHOTPEOIISIFONIUX CIIUPTHOE WIIM HApKOTUKH, oxkuaaet 80 yaapos. Pazmep nomHoro
BBIKYTIAa 32 KPOBb (Juiia) onpesesieH B 5 ThIC. peasioB, a 3a TEJIECHbIC OBPEKACHUS
— Ta WM WHasg 4YacTh IMOJHOTO BBIKYNa. B cayZOBCKOM 3aKOHOJATEIbCTBE
COXpaHEHBI IIapUATCKUE HAKa3aHUs 32 BOPOBCTBO B BUJIE OTPYOAaHUS PYKHU.

B XX - Hauane XXI| BEKOB B MYyCYJIbMaHCKOM MpaBE MNPOU3OILIN
3HAUWTENbHBIE W3MEHEHWsA. B TMpaBoBBIX cucTeMax Hanbojee pa3BUTHIX
MYCYJBMaHCKUX CTPaH BEAYLIEE MECTO 3aHSJIO 3aKOHOJATENbCTBO, OCHOBAaHHOE Ha
3aIaJHOEeBpPONEeHCKIX o0pa3Lax.

[Ipumepom wmokeT ciayxuth wupakckuii YK, xoTopeiii OblT BBeAcH
AHTJTMACKAMU OKKYIAIIMOHHBIMU BiacTsiMU B 1918r. OH aelicTBOBAI 10 NPUHSTHUS
B Upake HoBoro YK B 1969r.

15



O0ocTpeHne BHYTPUIIONUTHYECKOW 00CcTaHOBKM B Vpake BBIHYIMIO
rocyaapctBeHHoro nuaepa Cannama XyceilHa yXeCTOUYUTh W 0€3 TOro BechMma
CYpOBYIO CUCTEMY BO3JIeHCTBUS Ha mpecTynHocTh. B HMpake 1969r. BHOBBH ObLIN
BBEJICHbI TEJIECHbIC HaKa3aHUs, W30MEHMs TajJKaMHU 0 CMEpPTH, OTpyOaHUE PYyK
BOpaM, HOI — Je3epTupam (B O€IHON CTpaHe NUIIb KpaliHe >KecTKas CUucTeMa
BO3JICUCTBUSI Ha MPECTYMHOCTh MOXKET ObITh 3(dexrtuHOi). HoBbiit YK 1960r.
ObLJT OCHOBaH Ha TpaguIUsAx Oyp:Kya3HOrO 3aKOHOJATEIbCTBA. IJTOT KOJEKC
COCTOMT M3 YEThIpeX KHUT, BKItoyaromux 506 crareid, T.e. MOYTH B JBa pasza
oonemie, yuem barmaackuii YK. Bonee oOmmpHbIMU cTaim Kak oOmas, Tak U
ocobenHas uacte HOBoro YK. HoBoe 3akoHOAATENBCTBO YCTPaHWIO MHOTHE
3HAYMUTENBbHBIE HETOCTATKU CTAPOI0 3aKOHA, a TAKXKE MPEAYCMOTPEIIO MOJIOKEHUS,
CBUJETENbCTBYIOIIME O €ro COBEpLIEHCTBOBaHMU. Hampumep, B HeM ObulH
ONpENENEeHbl  AJEMEHThl  MPECTYIUIEHUs  (JerajibHbld, MaTepHAIbHBIA U
MOpAJIbHBIN), OBUTM JaHbl OMNpPEACICHUS] OTACIbHBIX BHJIOB IPECTYIUICHUS,
orcyTcTBOBaBmine B mpexkHeM barmaackom YK. B wHoBeit YK cr. 20
IPEIyCMOTPEHO KaueCTBEHHO HOBYIO KJIACCHU(PHUKALUIO MPECTYIUICHUM, KOTOpbIE
TENeph NOAPA3AEIAI0TCA HA TOJUTUYECKUE U UHBIE.

Heobxoaumo ykazath, uto Hapsay ¢ HOBeIM YK B lpake neilcTByroT
OTZICJIbHBIE YTOJIOBHBIE 3aKOHBI, W3JAHHBIE JO WM IIOCJIE MPUHATUS HOBOTO
YTOJIOBHOTO KOJIEKCa, HOPMBI KOTOPBIX CIIy’KaT JONOJHEHUEM K OCHOBHOMY
VMCTOYHUKY YTOJOBHOIO 3akoHomarenbcTBa Mpaka. K HUM oTHOCATCS: 3aKOH O
noapoctkax 1958r., nononuurensHble 3akoHbl K YK 1973 1. u 1983 r., 3akoH 00
OTHECTPEIBLHOM Opyxuu 1971T., 3aKOH 0 HAPKOTUYECKUX CPEACTBAX 197512

HaunOouee nocnenoBareabHO HCIaMUA3aIUsl yTOJIOBHOTO MpaBa MPOBOJUTCS B
NPU. 3pecy mnocne MPOBO3IIIAIEHUS MCIAMCKOro rocyaapctBa B 1979r.,
CyleOHble OpraHbl CTaJIM IIMPOKO HCIOIb30BaTh HOPMBI IIapHaTa MIMUTCKOTO
tonka. MpaHnckasd koHctutyuust 1979r., ycTaHOBHIIa, YTO BCE 3aKOHOJIATEIIHCTBO
JOJKHO COOTBETCTBOBAThH MCIAMCKUM HOPMaM, a JijIsi OOpHObI C MPECTYITHOCTHIO B
MEePBYI0 OuYepellb JOJDKHBI HCMOJIb30BaTh CaHKIMK Xaaa u Tasup. B 198I1r.,
MEJKJIAC TIPHUHSUT 3aKOH O KHCACE, BOCCTAHOBUBLIMMI JEHCTBUE COOTBETCTBYIOIINX
HOpM mapHaTa.14 MycynbemaHckoe yrosioBHoe npaBo UPU saBnsiercs pesynpratom
B3aMMOJICUCTBHS IIapuaTa KaK PEJIUTIHMO3HOT0, HO BBIXOJSULIETO B OINPEACICHHOM
CMBICJIE 3a TpENeNbl PEUTruu, SBJICHUS, MOTpeOHOCTENH pa3BUTUS OOLIECTBA U
BHEILIHUX BJIMSHUN. Bbl10 HEM30€XKHBIM BOILUIOIIEHHE OCHOBAaHHOIO Ha IIapuaTe
MYCYJIBMAHCKOTO YTOJIOBHOTO MPaBa B CHCTEMHO NOCTPOCHHBIX, 3aKOHOIATEIbHBIX
aKTaxX — YTOJOBHBIX KOJEKCAaX C Pa3IMYHbIMHA HAa3BAHUAMHU. [[ns AEHCTBYIOIIETO
MYCYJIbBMAHCKOTO YTOJIOBHOrO mpaBa MpaHa OJHMM M3 LIEHTPAIBHBIX SIBIISIETCS
MPUHIUI «TEPPUTOPUS TOCTIOACTBA (MCIAMCKHUX) IOPUCTOB» — «BeJasT-e-PaKkux» —
CIIELIMAJIbHBIA JUIA BCEM I1IpaBOBOM cuUcTeMbl lpaHa, KOTOpBIA SBISAETCA
PEJIMTHO3HO-UIC0IOTMUEcKOl 6a30il BbIBOJAa O TOM, YTO BCE 3aKOHBI, PEIICHUs
rocyJapcTBa W YIPaBICHUE CTPAHOM JIOJDKHBI OCHOBBIBATHCS HA IIapuaTe u

BEnasu I'. ®. Vkas. pa6.C-13.
14 Kamenko C. Ykas. pa6. C. 45.
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JOJDKHBI CO3/1aBaThCsl U OCYILIECTBISATHCS JUAEPOM CTPaHbl, KOTOPBIN SIBISETCA
PEIUTUO3HBIM YYEHBIM-IOPUCTOM, W YIPAaBIsET CTPAaHOM, OMpeaenss NyTH U
HaIpaBJIeHUsI €€ pPa3BUTUA, (POPMUPYS 3aKOHOJIATEIbHYIO, WCIIOJHUTEIBbHYIO U
cyne6uyio Bmacti.”” IloguepKuBaeTcs, YTo MpPABOBAs MAPAINIMa M YrOIOBHOE
paBo B 11€JI0M ObUTM 0a3MpOBaHbI HAa 3TOM OCHOBE. JJOKTpHMHA YroJIOBHOTO IpaBa
Hpana Bceleno HaXOAUTCS TOJA BO3ACHCTBUEM PEJIMTHO3HOW JIOKTPUHBI —
mapuara. [llapuaT, kak ocHOBa yrojloBHOro mpama Mpana, Bkitouaetr B ceOsi HE
TOJIBKO HOPMBI IIpaBa, HO U HOPMbI MOBEICHHUS, Pa3IMYHbIE NIpaBUiIa, KOTOPbIE B
COBOKYITHOCTU TMPEJCTABIAECT CO00W 4YTO-TO Bpoze myreBoguTensi. Co CTOPOHBI
Hiapuar, MpexJie BCero, 3T0 CBOJ HOPM, KOTOPBIE COAEPKAT HOPMbI IPOCTYIKA U
NOOLIPEHHUE (3ECh UMEETCA B BUIY M Harpaja, M Haka3aHue). DTOT K€ CMBICT U
BKJIAJIBIBAETCS B YACTO BCTPEYAIOLEECS BBIPAXKECHHUE «3AKOHBI IAPUATAY.

B ToOXe BpeMs B 3aKOHOJATENIbHBIX aKTax psija MYCYJIbMaHCKUX CTpaH B
NOCJIEIHEN YETBEPTH XX BEKa UMEJIO MECTO BO3POXKACHUE HOPM MYCYJIbBMAaHCKOTO
IIpaBa U BKJIFOYEHHUE UX B HOPMATUBHO-IIPABOBBIEC AKTHI.

Hauvancs stor npouecc B JluBuu B 1971r., xorga 3aech ObLIO NPUHATO
pelieHre 00 ucCIaMM3alMM NpPaBOBOM cucTembl. B pe3ynpraTe B 3HAUMTEIBHOU
Mepe ObLIT BOCCTAHOBJICHBI IAPUATCKUE HaKa3aHUSI.

AHanoruuHeli npouecc emie 6ojaee UHTEHCUBHO pa3BepHyJics B [lakucrane.
3neck B 1979r., Obul NPUHAT 3aKOH, KOTOPBIM BO3POJIMI IIAPUATCKUE HOPMBI
YIOJIOBHOM  OTBETCTBEHHOCTH 3a  YNOTPEOJEHHWE  CIHUPTHBIX  HAIUTKOB,
npento0oesiHie, BOPOBCTBO, pa30oii M HENOKa3aHHOE€ OOBUHEHHE B
PEN0O0EIHUN.

[Ipouecc ucmammuzanuu npaBa akTUBHO pa3BepHysica U B Cypane. B sron
ctpane B 1983r., Hawanm gelcTBOBaTh HOBBIM YK, KOTOpBIN BOCCTAaHOBUII TaKue
HaKa3aHUs KaK pacrsThe, 3a0MBaHUe KaMHSAMH, OTpyOaHHE pyK U HOT, BHECEHHUE
BbIKynma 3a KpoBb u T.0. A VYIIK 1983r., BBen mapuarckue MOpoueaypbl
JI0Ka3aTeJIbCTBA MPECTYIUIEHNs U NOpsAJIKa BIHECEHHUs npurosopa. [locne 3toro B
Cynane npekpaTwiach npojaxa cnupTHeIX HanuTkoB. YK Cynana - sBieHue
BECbMa CJIO)KHOE U cBoeoOpa3Hoe. Hu ogHa W3 pas3BUBaroluxcsi, B TOM YHUCIIE
apaOCKUX CTpaH, HE MUMEET CTOJb OOraThlii 3aKOHOJAATEIbHBIA ONMBIT Kak CynaH.
3amensis apyr apyra tam uzgaBaioch math Y K. JIBa kogekca (YK 1899 u 1925 rr.)
ObUIM BBEICHBI B NIEPHOJ OPUTAHCKOTO KOJIOHHMAJIBHOTO rocnojicTBa. Toraa crpaHe
OblJJa HaBsi3aHA AHIJIMKMCKAas MOJENb YrOJIOBHO-TIPABOBOM CHUCTEMBI C €€
HEIMOCJIEIOBATEIbHOCThIO U Ka3yHUCTUYHOCTBHIO, XapaKTEPHBIMU ISl OOLIErO WU
MpEereICHTHOTO MpaBa.

Tpu YK (YK 1974,1983 u 1991rr.) ObliM OpUHSTHL YK€ B YCIOBHSX
He3aBucuMocTH. Ilpuuem, eciii MMETh B BUAY 3TOT BTOPOM MEPUOJ HCTOPUU
Cynana, TO clieqyeT OTMETUTh, YTO HKMEHHO TOrJa MPOUCXOJUI 3aMeHa
YTOJIOBHOTO 3aKOHOJATEIbCTBA OJHOIO THUMNA (AHIVIOCAKCOHCKOIO) APYIMM -
HmrapuaTcKuM win MycyiabMaHckuM. YK 1983r. Obul kak Obl IEpexXOJHBIM: HE

15 "
NnxomoBuy A. ®. YronosHoe npaso Vcnamckoii Pecrryonuku VipaH: cTaHOBIIEHHE M OCHOBHBIE HHCTHTYTHI U
TeHJCHIMH pa3BuTUsL: aBToped. aucc. M.2010.C-4.

17



nomas cTpykTypsl YK 1974r., naxxe He U3MeHsIA JUCIO3UIIMU HOPM U HyMEpaluu
cTaTeil OH BBEJ IIAPUATCKUE HAKa3aHUs, KOTOpble Ha TOM (DOHE BBITJISICIH
WHOPOJHBIM TEJIOM, 4Ye€M TO HCKYCCTBEHHbIM. Oco0oe BHUMAaHHE YJEJseTCs
neictyromeMy YK 1991r., KoTopblid ABISI€TCS, €CIIM TaK MOKHO CKa3aTh, ''YMCTO
mapuaTckum'.

VYronoBHOe 3aKkoHOAATENbCTBO CynaHa B CBOEM Pa3BUTUU CO BPEMEHH €r0
MOSIBJICHUS JI0 HACTOSIIIET0 BPEMEHHU MPOXOAUT JBa dTana. [lepBsiii - 6epet Hauaso
B 1899 r., KOorna aHrnuiCcKue KOJIOHUAJIBHBIE BIACTH BBEJIM B IEUCTBUE MEPBBIM HA
appUKaHCKOM KOHTHHEHTE YTOJIOBHBIA KOJIEKC, B OCHOBY KOTOPOTO OBLT MOJIOKEH
neiictByromuit 10 Hactosmeo BpeMenn YK Muauu 1860 r. 3atem 6b11 uzgan YK
1925 r., KOTOpPBIY B OTJIMYME OT MPEABIAYIIETO IEUCTBOBAJ HA TEPPUTOPUHU BCEH
CTpaHBl. YK€ B YCJIOBHSIX HE3aBUCUMOCTH ObuT MpuHAT HOBBIA YK 1974 1. —
MOSIBJICHHE, KOTOPOrO BaXKHBIM, MPOTPECCUBHBIA IIar B HWCTOPUU Pa3BUTHUS
YTOJIOBHOTO 3aKOHOJaTenbcTBa CyaaHa.

Bropoii stan Haumnaetrcs ¢ npuHsatus YK 1983r., B koTtopom mnomyduiiv
3aKpEIUICHUE UIEH TI0 UCIaMU3allii 3aKOHOAATEIbCTBA - B OTHOIIEHUN HaKa3aHUU
3a. COBEpLICHHBIE MpecTyluleHUs. [IpoH301IIO0 3HAYUTENBHOE  YCHIICHUE
yrojoBHo# penpeccur. B 1991 r. Ob11 U31aH HOBBIN YTOJIOBHBIM KOJEKC, KOTOPHIN
MOJIHOCTBIO Oa3upyeTcsi Ha TMOJIOKEHUAX IIapuaTta U KOTOPBIA JEHCTBYET M0
Hacrosiiero Bpemenn.'® CrcreMa u BHIbI Haka3aHwii, cymecTBoBasie B CyqaHe
Ha MEpPBOM 3Talle Pa3BUTHUS YIOJOBHOTO 3aKOHOJATENCTBA ObLIM CYIIECTBEHHO
m3MeHeHbl YK 1983 r.

Hakazanusa kimaccu(uIMpoBaIuCh MO YKUCTO PAMOHAIBHBIM OCHOBAHHUSM,
Ha BTOPOM 3Tareé OHU MOJPA3JENSIOTCA Ma OOIIENPU3HAHHBIE B MYCYJIbMAHCKOM
npaBe KaTeropuu: Xyayld, Kucac U auia u Tazup. OCHOBaHMEM ISl TakoTo
JIEJICHUS] CITY’KUT CTENEeHb ONPENEIEHHOCTH HAKa3aHUs M XapaKTep HapyLIEHHBIX
npaB 1 uHTepecoB. YK 1991 r., BBen TpaAMIIMOHHOE MOJI0KEHUE MYCYJIbMaHCKOTO
mpaBa 00 OTBETCTBEHHOCTH 3a TMpEN0oJiesHUe - 3a0pachblBaHWE KaMHAMH 0
CMepTH Mpento0o/ieeB - MyCyJbMaH, cOcTOSBIIMX B Opake. Ho 3To mosokeHue
MPUMEHSIETCSL HE TOJIBKO B OTHOIIEHUU MYCYJIbMaHaM, U TPAKJaH IPYTUX PEITUTUi
B CJIy4ac COBEpIICHUS HUMHU TPENt000JCsIHUS B CEBEPHBIX paloHaX CTPaHbl.
CMepTHas Ka3Hb C pacATHEM MPEAYyCMaTPUBAETCS B OTHOIIECHUU DPa30O0MHMKA,
eclM Tpu pa30OWHOM HaNaJCHUM OH YyOWJI TIOTEPIIEBIIETO W 3aBJAJIEN €ro
UMYIIECTBOM.

BoccraHoBieHue HEKOTOPBIX MIAPUATCKMX HOPM YTOJIOBHOTO Mpolecca U
HAKa3aHUs B 3aKOHOJATEIbCTBE MYCYJIbMAaHCKUX CTpaH IMPHUBEJIO K PE3KOMY
COKpAIlIEeHHI0 B HHMX MPECTYMHOCTH, 0COOeHHO yroyioBHOM. Tak, B CaynoBCkoi
ApaBuu €€ IOYTH HET.

K nagany XX B., Jumpe B CcTpaHax ApaBUICKOIO IOJyOCTPOBa U
[lepcuackoro 3aMBa MYCYJIBMAHCKOE YIOJOBHOE IIPABO COXPAHWIO CBOH
MO3UIIMU, U JIEHCTBOBAJla YHUBEPCAIIBHO B CBOEM TPAJAUIMOHHOM BHUJIE.

Amun Omap Axmen. PasBuTie yronoBHOro 3akoHonaTenbcTBa CyaHa: OCHOBHbIE HHCTHTYTHI OOIIEH dacTH:
aBToped. aucc. M.,1999.C-5.



OctanpHble cTpaHbl K cepenuHe XX B. OTKa3aIuCh OT (PUKXa, KaK OCHOBOM
IpaBoBOM (OpPMBI, UM, HaNpuUMeEp, IPaBOBbIE CHUCTEMBbl HauOoJiee pPAa3BUTHIX
apaOCKUX CTpaH C HEKOTOPBIMU OTCTYIUIEHMSIMH CTaJld CTPOUTHCA IO JBYM
OCHOBHBIM 00Opa3liaM: poMaHo-repmaHckomy — Eruner, Cupus, JIusan, Mopnanus,
cTpanbl Marpu6a u anriocakconckomy — Upaxk, [lanectuna.

B Hacrosmiee BpeMs HM B OOHOM M3 pPacCMaTpUBAaEMBbIX CTpaH
MYCYJBMaHCKO€ YIOJIOBHOE IPABO HE SIBISIETCS €JUHCTBEHHBIM JCHCTBYIOLIUM
npaBoM. Ho B TO e Bpems HU B OAHOU MYCYJIbBMAaHCKOM CTPAaHE OHO HE MOTEPSIIO
MOJIHOCTBIO CBOMX IMO3HIIMKA B KAU€CTBE CUCTEMBI JIEHCTBYIOIHUX MPABOBBIX HOPM.
Hcknmrouenne cocraBisgeT Juib Typuus, rae B 20-e roasl, MyCyJIbMaHCKOE IPaBO
BO BCEX OTpacisix (B TOM 4HuClie W cdepe peryIrupoBaHUS YTOJIOBHO-TPABOBBIX
OTHOILICHHWI) OBLIM  3aMEHEHBbl 3aKOHOJATEIbCTBOM  OYypXKya3HOro  THIIA,
COCTABJICHHBIM Ha OCHOBE 3aMMCTBOBAHHSI 3a1aJHOEBPOIEUCKIUX MOJIENIEH.

AHanu3 yrojoBHOIO IpaBa MYCYJbMAaHCKUX CTpaH MO3BOJIAET CHENaTh
BBIBOJ O TOM, YTO B YHCTOM BHJAE MYCYJIbMAHCKOE YIOJOBHOE IIPaBO [0
MOCJIEZIHETO BPEMEHU HE UCHOJIb30BaJIOCh HU B 0JIHOM U3 ctpaH Adpuku, IOxuoi
u IOro-socrounoii Asum, a Takxke B OOJBIIMHCTBE apaOCKUX CTpaH.
[TocnenoBaTenpHplii aHAJINW3 PA3NMYHBIX BUAOB HMCTOYHUKOB YTOJOBHOIO IIpaBa
IIO3BOJISIET CAEJIATh BBIBOJ O TOM, YTO MYCYJIbMaHCKOE YTOJIOBHOE IPAaBO B YHCTOM
BU/JIC HE3HAYNTEIIBHO.

Jlureparypa:
1. Enasu I'. ®@. OcHOBBI MyCyJIbMaHCKOTO YTOJIOBHOTO MpaBa. Maxaukana. 2002 .
2. bapronsa B.B. Pabotsl o ucropun uciama u Apadekoro xamugara. Cou. T.
VI. M., 1966.
3. benses E.A. MycynpMmanckoe cektancto. M.: U3a.-Bo Bocr. nmr., 1957.
4. ITmotpoBckuit M.b. FOxHast ApaBus B paHHee cpeiHeBEKOBbE. M.,1985.
5. Crenansaiy M. T. MycynbMaHcKue KOHIENIUU B prstocodpuu u nomutuke. XIX
— XX BB. M.: Hayka, 1982.

Ha3zapos A. K.
AHHOTAIMSA
JleiicTBHE YIOJIOBHO-IIPABOBBLIX HOPM LIApHAaTa B cTpaHax binkHero
Bocroka

AHanu3 yrojoBHOTO IpaBa MYCYJbMaHCKUX CTpaH TO3BOJIAET CJenaTh
BBIBOJ O TOM, YTO B YHCTOM BHJE MYCYJIbMAHCKOE YTOJIOBHOE TIPABO JI0
MOCJIETHETO BPEMEHU HE MCIOJB30BAIOCH HA B OJTHOM U3 cTpaH Adpuku, FOxHO#
u IOro-ocrouHoid Asum, a Takxke B OOJBIIMHCTBE apaOCKUX CTpaH.
[TocnenoBaTenbHBIM aHAINU3 PA3THYHBIX BUJAOB HCTOYHUKOB YTOJOBHOTO TIpaBa
MO3BOJISIET CAENATh BBIBOJI O TOM, YTO MYCYJIbMaHCKOE YTOJIOBHOE MPABO B YHCTOM
BUJIC HE CYILIECTBYET.
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Nazarov A. K.

The summary
The use of the criminal law of Sharia in Muslim countries

Taking the scope of the criminal law of Sharia and its degree of influence on
the current legislation, we propose the following classification of modern legal
systems of the countries of the East.

The first group is the legal system of Saudi Arabia and Iran, where the
Muslim criminal law continues to apply as broadly as possible.

In a separate group can be allocated a number of criminal law in the Persian
Gulf, Kuwait, Malaysia. The legal systems of this group of countries also have a
marked influence of Islamic law, although not as deep as in the previous two.

Another, the most numerous group consists of the legal systems of most
Arab countries (Egypt, Syria, Iraq, Lebanon, Morocco, Jordan, Algeria).

[lloes ®.M."
IIpaBoBoe nosio:xenne 1adupos B yuenuu Myxammana ['azaim

KiroueBble cioBa: MyxaMMaz[ Fa3aJII/I, IIPaBOBOC IIOJOKCHHC I[a6I/Ip0B,
HpPII[BOpHBIﬁ aliriapar CPCAHCBCKOBELIX rocyaapcCrs, rocyagapCTBCHHOC
YIIPaBJICHUC, FOCY,HapCTBCHHBIfI CCKpPCTApPhb, ACIOIIPONU3BOAUTCIID.

Key words: Muhammad Ghazali, the legal status of dabirs, the court
machine of medieval states, state authority, secretary of state, clergyman.

[IpaBoBOoMy moJIOkKEHUIO NabupoB Myxamman ['azaiyM MOCBSTHII TPETHIO
rnaBy Tpakrtata «Hacuxar-yn-mynyk» («HacraBnenwe mpaBuUTEIsIM») TOJ
Ha3zBaHueM «OO0 ynoMHHaHUM 1a0UpoB M MX MactepcTBe» («Paccka3 o mucuax u
06pa30BaHHBIX JIFOISXY)."

B npunBopHOM ammapare CpeJHEBEKOBBIX TOCYAApCTB JaOUp CIYKUJT B
KAaueCTBE TOCYIAapCTBEHHOIO CEKpeTaps, JeinonpousBoautens. be3  aroit
JOJDKHOCTH TOCYJAapCTBO M TOCYJAapCTBEHHOE YIIPABJIEHUE BpSA JIA MOIJIO
cymecTBoBarb. M3 HMCTOpUM TOCYAapCTBEHHOIO YIIPABIEHUS W3BECTHO, 4YTO
nabupel 3aHMMald B TOCYJAapCTBEHHOM alllapare BHJHOE MECTO, M 3TO ObLIO
BIIOJIHE  3aCIyXeHHO. CBUAETENIBCTBOM TOMY — JoOjdrasg TpajulMs HX
CYILLIECTBOBAHMSI B YUHOBHUYBLEM armapaTe BOCTOUHBIX rocyaapcts. Hampumep, B
UMIIepUU AXEMEHHUIOB JIOJKHOCTh Jabupa fBIsUIaCh OJHOM M3 BaXXHEHUIIMX B

*Crapmmii npenojasarens KaQeapbl NMpaBa 4YelOBEKAa M CPABHUTENBHOTO IIPaBa FOPHIAMYECKOTO (aKyJbTeTa
TaKUKCKOTO HAIIMOHAIBLHOTO YHHBEPCUTETA.

"Mmam A6yxamug Myxammaz Iazamn. «Hacuxat-yia-Mymyk» (Ha Tampk. u3.). — yman6e: Updon, 1993.— C. 91-95;
A0y Xamup anb-I'azamu. «HacraBnenue npaButensm» u npyrue counHenus / Ilep. ¢ apa6., mepc. — M.: AHcap,
2005. — C. 106-109; Illoes @.M. IlpaBoBoe mosoxeHue 1a0MpoB B yueHun Myxammana ["azamu (Ha Tamx. s13.) //
C6. Hay4. Tp. MOJIOJIBIX YUeHBIX topuandeckoro akynsrera TTHY. — Jlyman6e: Duox, 2007. Bemm. Ne 1. — 49-53.
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rocynapctee.” B COBPEMEHHOM TOCYJAapCTBEHHOM YIPAaBICHHH OHA TAaKKe
COXpAaHSETCSl, KOHEYHO, BHJIOM3MEHUBIINCh B COOTBETCTBUU C Pa3BUTHEM
roCyJapCTBEHHOrO anmaparta B neioM. Myxammazn [a3aim B CBOEM ydeHUH
TOBOPUT, YTO HHUYTO HE BBIIIE, YEM MEPO M UYTO BCE Jela TOCYJapCTBEHHOTO
YOPaBJIEHUSI OCYUIECTBIIIOTCA C €ro IMOMOIIBIO. 371eCh OH IPUBOJAUT CJIOBA
Beesbiuraero: «KistHych mepoM  TeM, 4to oM mumryt!».® Wi B gpyrom Mecre:
Bceebimauii ropoput: «Ywuraid, u ['ociogs tBoM lenpeimmuii, KoTopsiii Hayuui
Kamamom».” B xammcax IIpopoka MyxamMmana TakKe HEOJHOKPATHO YIIOMHHAETCS
O IIepe U O TOM, YTO UM BCE numrercsa.” Kak Buanm, Myxamman ['azamu npu
00O0CHOBAaHUH MPABOBOTO MOJIOKEHUS JaOMPOB UCIIOJIB30BaJl Cyphl U asiThl Kopana,
xanucel [Ipopoka Myxammana, 4yTo ObUIO OOBIYHBIM JUISI BCEX MBICTUTENECH
cpenHeBekoBoro Bocroka. KoneuHo, OH 00Opalasncs U K y4eHUsAM JAPYTUX YYEHBIX,
KACAIOIIMUMCS JeATEIbHOCTH 1a0UpPOB, a TAK)KE K BHICKA3bIBAHUSAM BEJIHMKUX JIFOACH
— IO3TOB, MEAHMKOB, MpaBUTEJEH, MOIKOBOAUEB. [IpuBeneM HEKOTOpbIE U3 HUX,
ocobeHHo sipkue u 3anomuHaromuecs: «llepo — roBemup crnoBay; «Cepame —
PYAHUK, pa3yM — JKEMUYYT, IEPO — IOBEJIHP, MOYEPK — IOBEIUPHOE MACTEPCTBO»
(mostr UN6H an-Mywbtazs); «llepo — nekapp cioBa» (IpEeBHETPEUYECKUN MEIUK
Jlxxanunyc); «[lepo — Gomnbiiol TanucMan» (TOCy1apCTBEHHBIN ESTENb JPEBHETO
Puma bnunoc); «Mup HaxoauTcst o IBYMS BEILIAMU: OJTHA — MeY, JIpyrasi — Iepo,
M Me4 HAXOWTCS MoK mepoM» (Alekcarnp Maxkemonckuit).® Myxamman ['asanm,
[IyOOKO HM3Y4YWB B3IJIAJIbI, COBETHI, HACTABICHHUS WU TMOYYEHUS MYAPBIX JIOJEH,
co3aJl CBO€ rOCYJapCTBEHHO-TIPABOBOE YUEHHUE O MTPABOBOM IOJIOKEHHUH 1a0UPOB.
MBICIHTEIb CYHTACT, YTO TEPO SBISCTCS OCHOBOH HCKYCCTBA OOYUEHHMS', H UTO
JlaYKe CyLIECTBOBAHME MHMPA HAXOAUTCS MOJ BJIACTBIO Me€Ya U Iepa, OHU BIIACTHBI
Haj Bcemu. [To MHennto Myxammana ['azanu, nmaOupel, KpoMe MUChbMA, JOJKHBI
3HATh JECATh CIEAYIOMIMX Belleil, YTOObl ObITh B YCIYXEHUU Yy MpaBUTENEH U
0JIarOpoJIHBIX, @ MMEHHO: 1) 3HaTh, JajleKo WU OJM3KO HAXOJIUTHCS BOJA K
MOBEPXHOCTH 3e€MJIM M 00JaJaTh 3HAHUEM MPOBENCHUS KaHAJIOB;, 2) 3HATh O
MpUOABJICHUH U YMEHBIIEHUU JHS M HOYHW JIETOM U 3UMOM, O TIOBEJACHHUH JIyHBI U
3BE31, 00 mcxoae u OyaymieM; 3) 3HaTh apu(PMETHKY, T€OMETPUIO, CIIOCOOBI
COCTaBJICHUs KayneHnaapsi; 4) pa3ouparbCcsi B C€30HaX W TOM, YTO HYKHO 3HATh
3emiie/ieNibliaM; S5) 3HaTh METOAbl BpAau€BaHUSI W CPEACTBA JICUCHHS, a TaKKe
o0naaTh 3HAHUSIMH O I0KHBIX U CEBEPHBIX BETPax; 6) 3HATH MOA3UI0 U PUDMBIL; 7)
OBITH e1€ JOOPOAYUIHBIM U MPUSITHBIM; 8) TOJKEH 3HATh CIIOCOOBI U3TOTOBJICHUS
Y 3aTOYKH Iepa, KaK MOJIb30BATHCS MM, U3JI0KUTH C MOMOIIBID HETO BCE, YTO B
cepaie; 9) obeperath cedst OT 3TOHAMEPEHHOTO MCIOJIB30BaHUs Tiepa; 10) gadbup

*Xamukos A.l. Hcropus rocynapera u npasa TapkukncraHa (¢ apeBHHX BpemeH o koHna XIX Beka). Y. 1 (Ha
TamK. 513.). — Jymanbe: Matoyor, 2002.— C. 47-48.

3KopaH / TlepeBoxa cmpiciioB U kommeHTapuu U.B. ITopoxosoii. Cypa 68. Anp Kansm, ast 1. — M.: Ans-®Dypkan,
2004. — C. 606; mam AOyxamug Myxamman ["azanu. «Hacuxar-yia-mynyk». — C. 91. (Ha Tamxk. 513.).

*Kopan. ITepeBox cMmbicioB u KommenTapun U.B. ITopoxosoii. Cypa 96. Ans Ammsik, ast 3-5. — C. 653-654; AGy
Xamup anb-I'azamu. «HacTtaBnenue npasutensm» u Apyrue counnenus. — C. 106.

*Umam AGyxamux Myxamman I'azamn. «Hacuxat-yn-myayk». — C. 91. (Ha Tampk. 513.).

®Tam xe. — C. 92.

"Tam xe.
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JOJDKEH 3HaTh, KAKUM MOYEPKOM THUIIETCS Ta Wiu uHas Oyksa. [lucath ske Hamo
4eTKO H SICHO M YTOOBI Kaskias OyKBa 3aHHMaja CBOE MECTO B CJIOBE.”

Nazanm mpuBOAMT TakoM pacckaz o Jgabupax M HUX MactepcTBe: «Y
MOBEJIUTENIS MPABOBEPHBIX YMapa Obu1 abup. OH Hamucan NuchbMo Uit YMapa, 1a
0JIarocyIOBUT €ro AJulax, B KOTOPOM B OJTHOM U3 CIIOB ObLIa yIyIieHa OyKBa «C».
[ToBenuTeNnb MPaBOBEPHBIX YMap MPOYUTANl MUCHMO M CKa3ad Aadupy, 4ToObl OH
criepBa Hamucan 6e3 ook cinoBa «bucMuiiax» (Bo uMs Ajiaxa), a TIOTOM YKe
MPUCTYIIAI K CBOMM jenam».. OCTaHOBHMCS KPAaTKO HA HEKOTOPBIX TPeOOBAHMSX,
MPEABIBISIEMBIX K Ja0Upy, IPETCHIYIONIEMY Ha JTOJDKHOCTh. Tak, qabup JoiKeH
OB 001a/1aTh KCKYCCTBOM 3aTOYKH TIEpa, YTO CIIOCOOCTBOBAIO TOMY, YTOOBI €TO
MACHMO GBLIO KPACHBBIM U pa3topurBbiM.'’ MBICIHTEIs MOAPOOHO U ¢ GOIBIINM
WHTEPECOM OIMCHIBACT, KAKUM JOJKHO OBITh TEpO, KaK CIEAYeT €r0 3aTadynuBath,
9TOOBI MOYEPK OBUT CPEIHBIM, TOHKUM W MpsAMbIM. Myxamman ['azamu mepemaer
cinoBa AOaysmibl uOH J[>kabana, koTopblii ObuT XopomuMm nabupom: «llpu cebe
JEpKUTE TIepo Oaxpuiisa (T.e. U3TOTOBJICHHOE U3 TPOCTHUKA, PACTYIIETO B YCThE
Huna), u eciiu nepa 6axpuiis He ©UMeeTCs, TO ACP>KUTE MPU cede OPOH30BbBIE MEPhs
U Cpe3aiiTe HEPOBHOCTH COUJICHEHWH TPOCTHUKA, W3 KOTOPBIX H3TOTOBIJICHBI
KaTaMbl, 9TOOBI He YCIOXKHSTh gaena».’” Kak BHIHM, MBICIHTENIb HE OOXOMHUT
BHUMaHHEM BCE€ TNPaBWIa, TOHKOCTH M OObMaW Mpodeccuu MHUChMOBOJIUTEIS,
nMcIia, T.e. Jadbupa.

[TongpoOHO OMUCHIBAET MBICIUTEIh U PEKBU3UTHI O(UIIMATBHBIX MHCEM,
KOTOPBIM OH MPUAAET OYeHb OoJbIoe 3HaueHue. [1o muenuto Myxammana I"azanu,
1abup He [JODKEH OTMIpaBITh MHCBMO Oe3 medatd,”” Koropas SBISIETCS
CBUJIETEIIHCTBOM €T0 MPaBUILHOCTH M HAIEKHOCTH, BBIPAKACT €r0 OPHINYECKOE
npusHaHue. [IucbkMo ¢ meyaThio UMEeT IOPUANYECKOE MOCHIEACTBHE. MBICIUTETh
MUIIET, YTO IO 3ToMy MoBoAy B CsmieHHOM KopaHe TOBOpPHUTCS Clemyroliee:
«BpOIIeHO MHE MHCHMO MOYTEHHOS». A6amia mbH A6GGac, TONKYs TOT asT,
CKa3al CICIYIOMIEe: «ITO «IOYTCHHOS» 3HAUMT 3aredaTaHHOe». OXHAXKIbI
npopok Myxammaz, na OIarocioBUT e€ro Asjiax M TPHUBETCTBYET, MpUKa3all
HamucaTh nocianue mnepcam. [Ipu 5ToOM OH CKaszall, YTO OHU HE MPOUYUTAIOT HU
oJlHOTO TIMchMa Oe3 mevatu. [loaToMy OH 3amedaran ero CBOMM OJaroCIOBEHHBIM
MEepPCTHEM, Ha KaMHE KOTOPOro ObLJIO HamucaHo Tpu cioBa: «Myxamman —
nocaHHuK ALTaxa».” TakuM 06pasoM, 1edaTh B MACHME SBISCTCS OCHOBAHHEM
JOBEPHS K JIUITY, OT IMEHU KOTOPOTO OHO oTmpaBiieHo. Celyac B JOMOJTHCHHE K
meyaTd B THCHhMaX, ITOCIAHMAX, yKa3axX TJIaB TOCYJIapCTB W JPYrUX aKTax
rOCYyAapCTBEHHBIX JIODKHOCTHBIX JIUI] CTAaBUTCS TTOITHCH.

SYmam Abyxamun Myxamman ["azamn. «Hacuxar-yn-mymnyk». — C. 92-93. (Ha tamxk. 513.).

*Tam sxe. — C. 93.

OTam »xe.

“Tam xe. — C. 94.

12 Pmam A6yxamun Myxamman azanu. «Hacuxat-yia-mymyk». — C. 94. (Ha Tamk. 3.).

13KopaH / TlepeBon cmbiciioB u komMmeHTapun 1.B. TTopoxosoii. Cypa 27. Araamis, asat 29. — C. 409; A6y Xamuzg
anb-lI'azamu. «HacraBnenue npaButensim» u apyrue counHenns. — C. 109.

14A6y Xamun ans-I'azanu. «HactaBnenue npaButensm» u apyrue counHenus. — C. 109.

BYmam Abyxamun Myxamman ['azamn. «Hacuxar-yn-mynyk». — C. 94. (Ha Tak. s13.).
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HNHtepecHo cienyromee wu3Bectue, npuBoauMoe Myxammanom ['azamm:
«Caxp ubH Ymap nepenain, yto npopok Myxammasn, 1a 6J1arociioBUT ero Ajuiax u
MPUBETCTBYET, HanucaB nocianue Herycy, ummnepatopy Dduonuu, KUHYJI €ro Ha
3eMJIIO, @ TIOTOM OTOCJAJI €r0, U HEYJUBUTEIBHO, YTO TOT MPU3HAT HUCTHHHOCTH
yciaMa. A Korja oH Halucal NMCbMO XOCPOBY AHYIIMPBAHY, TO HE KUHYJ €ro Ha
36MJII0, U HEYAMBUTEIBHO, YTO TOT HE MNPUHAI uciaam». WM ckazan mpopok
Myxamman, aa 61arocioBuT ero Asuiax u npuBeTcTBYyeT: «llokpbiBailTe MbUIBIO
CBOM TIOCJIaHMS, MOTOMY 4YTO 3TO ycmemnrHee mis Bammx Aenm» U «llokpsiBaiiTe
MBUIBI0 CBOM MHUCHhMA, MOTOMY YTO 3€MJIS 61arocioBeHHa» . MbI JIyMaeM, 4TO
STUMH CJIOBAaMHU MBICIUTENb XOTEN CKa3aTh, YTO HAMKMCAHUE W OTHpPaBJICHUE
MOCJaHusl W THChbMa HMMEET CBOM YCJIOBHS, KOTOpBIE JOJKHBI COOJIOAATH W
JAOMpPBI, U II1aBbl TOCYJAPCTB.

Jlabup mUIIET MOCIaHUEe OT UMEHU MPABUTEIISI, U TIO3TOMY OH JIOJIKEH elle
pa3 mpoYMUTaTh €ro 10 TOro, KaK CBEPHYTh, U €CIIK B HEM €CTh OIITNOKA, UCIIPABUTh
ee.’® Tasany mumer u eme o6 OXHOM CBOICTBE JabHpa — €ro CHCPIKAHHOCTHL
BrelpakaeTcsi oHa B CIEIyIOIIEM: JJIA HW3JIOKEHHS TIIyOOKOTO CMBICIa HY>KHO
UCIIOJIb30BaTh KaK MOYKHO MEHBIIIE CJIOB, HE MOBTOPSATH YaCTO OJHO U TO K€ CJIOBO,
OCTEperaThCsi HCIOJIB30BAHIS TPYLHBIX BbIpaskeHuit u ap.

B xonIe rnaBel 0 gabupax ¥ UX MacTEPCTBE MBICIUTENb MUIIET: «MOXKHO
€€ JOJIT0 MPUBOJUTH COOTBETCTBYIOIIME BBICKA3bIBAHUS, HO Mbl OTPAHUYUMCS
ATUM, YTOOBI KHUTAa HE ObLIa CIUIIKOM JJIMHHOU. Benb roopsat: «Camas myunias
peyb — Ta, 4TO OblJIa KOPOTKOM, BEIIMKON, METKOW U HE yTOMJ'ISIJ'Ia».ZO OTUM OH
VYUT JOJDKHOCTHBIX JIMI[ OBITh KpPaTKUMH B Pa3roBOpE, M3JiaraTb CBOM MBICIIH
TOYHO, HE YTOMJIASI TMpaBUTENs M CIylIaTtelis MHOrocjoBueM. HM3ydenue
BbICKa3bIBaHUN Myxammazna ['azanu o mpaBOBOM MOJIOKEHUU AAOMPOB JaeT HaM
OCHOBAHUS K CIEAYIOUIMM BBIBOJAM: JAOUP ObLI TOCYJaPCTBEHHBIM JTOJKHOCTHBIM
JUILIOM B TOCYAApCTBEHHOM ammapaTe CpeJHEBEKOBOro BoOCTOKa, OH HMCHOJHSI
byHKIUUA ceKpeTapsi B JIECIONMPOM3BOJCTBE TocyaapcTBa. i 3TOro oH JOHKEH
ObLT 00J1a71aTh ONPEACIICHHBIMU CIIOCOOHOCTAMHU, HEOOXOUMBIMU JJI U3JIOKECHHUS
(bakToB, B YACTHOCTH JIOTMKOH, OBITh 3HATOKOM TpaMMaTHUKH apabCKoro u
MEPCUJICKOTO SI3BIKOB, CIEIMAIUCTOM B M3TOTOBJIECHWU U HWCIIOJIb30BaHUU IIEpa,
pa30upaThCsi B HACYIIHBIX MpoOjeMax >KU3HU OOIIecTBa M rocyaapcTsa. ['azamm
CUMTAJI, YTO OTO JOJDKHOCTHOE JIMIIO 00s3aHO OBLJIO 3HATH ACTPOHOMHIO,
apudpMeTHKy, reoMeTpHuIo, reorpaduro, 3emiieneine, MOI3UI0 U BpaueBEACHUE.
[Ipu 3TOM eMy OKHO ObUIO OBITH TIPUCYIE JOOpOAYIINE, HE MOMelIaia Obl eMy
W TpUATHAs BHEIIHOCTh, a TaKXXe OH JIOJKEH ObUT M30eraTh 3JIOHAMEPEHHOTO
WCIIOJIb30BaHUs Tepa.

[To namuemy mMHenuto, yuenue Myxammana ['azanu o mpaBoOBOM MOJIOKEHUU
Na0UpoB HE TIOTEpSJIO0 CBOEM AaKTyallbHOCTH, MO Ccel JeHb. MHorue ero

1% A6y Xamun anb-I'asamn. «HacrasieHne npaButesiM» 1 apyrue countenns. — C. 109.
YTam xe.
¥ A6y Xamug anp-T'azamn. «Hacrasnenue npaButensimy» i apyrie codnaerms. — C. 109.
*Tam xe.
“Tam xe.
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paccykaeHus MOTryT ObITb BOCTPEOOBaHBI MPU (POPMHUPOBAHUH COBPEMEHHOIO
roCyJlapCTBEHHOTO amrapara, Ipu BeIOOpE Ha JOHKHOCTH JIMI], UMEIOIIUX CBS3b C
JICTIONPOU3BOACTBOM. Jla’ke MpH HMCIOIB30BAHUU KOMIIBIOTEPHBIX TEXHOJOTHH B
3TOM cepe TpeOOBaHUS K JACTOMPOU3BOAUTEISM B CEKpeTapsiM, O KOTOPBIX MHCcal
l'a3anu, ¢ HEKOTOPOM MOMPaBKOM MOMKHO UCIOJAb30BaTh U cenyac. OnbIT
MPOIIJIOrO BCErJa HeceT B ce0e MO3UTHUBHBIM 3apsj, ydeHHs ke Myxammajna
["a3anu yBeIM4YMBaET €ro MHOTOKPATHO.
Jlutepartypa:

1. A0y Xamua anb-I'azanu. «HacraBieHue npaBuTessiM» U Ipyrue COYMHEHUS
/ Ilep. ¢ apab., mepc. — M.: AHcap, 2005.

2. Umam AbGyxamua Myxamman [Mazamu. «Hacuxar-yn-mynyk» (Ha Taak. 53.).
— Jyman6e: Updon, 1993.

3. Kopan. IlepeBon cmbicioB u kommentapun U.B. IlopoxoBoil. — M.: Anb-
®ypkan, 2004.

4. XamukoB A.I'. Uctopus rocynapctsa u npasa TamkukucTaHa (¢ JpeBHUX
BpeMmeH 110 koHna XI1X Beka). Y. 1. (Ha Tamxk. s13.).— Jyman6e: MatOyor,
2002.

Iloes ®.M.

AHHOTALMS
IIpaBoBoe noJsio:xxenune 1ad0upos B yuenuu Myxammana I'azanu

[IpaBoBOMY mOJIOKEHHIO 1abupoB Myxamman ['a3anu mOCBSATUI TPETHIO
rnaBy Tpakrata «HacraBnenue npaButensm» mojJ Ha3zBaHueM «OO0 yroOMUHaHHUU
nabupoB M ux MmacrepcTBe» («Paccka3 o muciax u 00pa3oBaHHBIX JIOAAX»). B
IPUJIBOPHOM allfapare CpeJHEBEKOBBIX T'OCYIapCTB JaOUp CIYKUJ B KauecTBE
rOCy/lapCTBEHHOI'O CEeKpeTaps, JAeNONpou3BOAUTENs. be3 3Tol  JOMKHOCTH
roCy1apCTBO U TOCYJapCTBEHHOE YIIPABJIEHUE BPSI/ JIM MOTJIO CYIlIECTBOBATh.

Shoev F.M.
The summary
The legal status of the dabirs in the teachings of Muhammad Ghazali

For legal status of dabirs Muhammad Ghazali has devoted the third chapter of
the treatise «Manual for rulers» entitled «On the mention of dabirs and mastership»
(«The story of the scribes and educated people»). In the courtly medieval apparatus
dabir served as secretary of state, clerk. Without this post, the state and public
administration could hardly exist.
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I1. Bonpochbl pa3BuTHs KOHCTUTYIIHOHHOIO NPaBa

Junopmoes A.M."

IlonsiTue 1 NMPU3HAKHA NIPUHIOUIIA CBETCKOCTH H CBETCKOI'0O rocyiapcrsa 1 ux
OTPAKCHHUE B 3aKOHOAATEJIbCTBE PeCl'[yﬁJII/IKI/I TaIDKI/IKI/ICTaH

KiroueBble cjoBa: CBETCKOE TOCYIAapCTBO, IIPUHLHUI  CBETCKOCTH,
KOHCTI/IT}’I_II/IH, 3aKOHOAATCJIbCTBO, PCIIMTUO3HBIC OPpraHu3alu, pCiIurus

Key words: a secular state, the principle of secularism, the Constitution, the
law, religious organizations, religion

B coBpemeHHOM Mupe Bce OOJbIIOE 3HAYCHUE MPUOOPETAET PEIUTUO3HBIN
BOIIPOC U B CBSI3U C 3TUM — OTHOLICHHWE PEIUTMU C rocyaapctsoMm. Mcxond us
ATOT0, BCE Yallle BO3HUKAET MOTPEOHOCTh B MPABOBOM PETYJIUPOBAHUU JAHHOTO
poaa B3auMOOTHOIIEHUI. [IpaBOBbIE HOPMBI CIIyXKaT PEryJATOPAMH HE TOJIBKO
JNESITEIbHOCTH PEIUTUO3HBIX OpPTraHu3alvii Kak MOPUAWYECKUX JIAL, HO U
BBICTYNAIOT B KAayeCTBE OCHOBBI ISl Pa3BUTHUS TOCYIAAPCTBEHHO-PEIIMTHO3HBIX
OTHOILICHHM, oOecreyeHruss CBOOOABI COBECTHM W BEPOMUCIIOBEIAHMS TpaxkiaH,
dbopMUpOBaHUS KYJIbTYPHBIX U HAIIMOHAJILHBIX [IEHHOCTEH U T.J.

BaxHoe MecTO B MPaBOBOM PETYJUPOBAHUH TOCYAAPCTBEHHO-PEIIUTHO3HBIX
OTHOIIEHUN OTBOJAWUTHCA KoHcTuTynuu. B HEM ompeaensiercss OCHOBHOM BEKTOP
pPa3BUTHS TAHHBIX OTHOILICHUH.

B Koncturymuu Pecnyonuku Tamkukucran (PT) perynupoBanuio 1aHHOTO
BOIIpoca yhAelseTcs ocoboe BHUMaHue. Tak, B COOTBETCTBMH cO cT. 1
Konctutynuum - PT sBmsercs cBeTrckum rocymapctBoMm. Jlamee B cr. 8
KoHcTuTymum roBoputhCsi 0 TOM, 4TO, «B TaKUKUCTaHEe OOIIECTBEHHAs! KU3Hb
pa3BUBAaCTCS HA OCHOBE IIOJUMTUYECKOIO U HIEOJOTMYECKOrO IUIIOpAIU3MA.
Nneonorus HU ONHOW TApPTUHU, OOIIECTBEHHOTO M PEIUTHMO3HOTO OOBEIUHEHMUS,
JIBI)KCHUSI WM TPYNIBI HE MOXKET OBbITh NpPHU3HAHA KaK TOCyAapCTBEHHAas.
OO6n1ecTBeHHBIE OOBEIUHECHUS U MOJTUTUYECKHUE TAPTUU CO3/IAI0TCS U IEUCTBYIOT B
pamkax KoHcTuTynuym u 3aKkOHOB. Penurmosnelie OpraHu3anuu OTAEIEHBI OT
rocy1apCcTBa M HE MOTYT BMEIIMBATHCS B TOCYJIApCTBEHHbIE nena. Co3maHue u
JEATEeIbHOCTh ~ OOIIIECTBEHHBIX  OOBCIMHEHUNW U  TOJUTHUYECKUX  MapTHUH,
MPOMNAraHINPyOIIMX PACOBYI0, HAIIMOHAJIBHYIO, COLMAJIBHYI) WM PEJIUTHO3HYIO
BpaXKJly WJIH MPU3BIBAIOIINX K HACUILCTBEHHOMY CBEPKEHUIO KOHCTUTYIIUOHHOTO
CTpOsI U OPTaHU3aLMU BOOPYKEHHBIX rpyIil, 3anpematorcs». Ct. 26 Koncruryuun
TaKXe 3aKPEIISIET MOJ0KEHUE B COOTBETCTBUU C KOTOPBIM, KaXKJbIii UMEET MPaBO
CaMOCTOSITEJIbHO OMNpPEAEIATh CBOE OTHOIIEHUWE K PEIUTuU, OTACIbHO WU
COBMECTHO C JIPYTMMHU HCIIOBEIOBATH JIOOYIO PEIUTHIO WM HE HMCIOBEIOBATH
HUKAKOW, y4YacTBOBATb B OTIPABICHUM PEIUTHO3HBIX KYJIbTOB PHUTYAJIOB H

"3apexyromuii kKadenpoil KOHCTHTYIHMOHHOTO MHpaBa IOPHANYECKOro (axynpTeTa TamKMKCKOTO HALHMOHAJIHHOTO
YHUBEPCUTETA, K.}0.H., TOIIEHT
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o0psinoB. Ct. 17 KoHCTUTYIIMM yCTaHABIMBAET PABEHCTBO MPaXKAaH U FapaHTUPYET
npaBa U cBOOO/BI BHE 3aBUCUMOCTH OT €r0 HALIMOHAJIBHOCTH, PAChl, 10JA, S3bIKA,
HNOJIUTUYECKUX YOEeXKIeHUH, 00pa3oBaHUE, COLUUAIBHOIO M HMYILIECTBEHHOTO
IIOJIOXKEHUSI U BEPOUCIIOBEIAHUS.

Kak BMIZHO W3 TPUBEIEHHBIX MOJOXKEHMM KOHCTUTYIMM BOIIPOCHI
peryaupoBaHusl  TOCYJApPCTBEHHO-PEIUIMO3HBIX  OTHOLIEHWM  JOCTATOYHO
1o/ipo6Ho otpaxensl B Koncturymuu PT.

B 3TOM KOHTEKCTE BO3HHMKAET PsJi BOIPOCOB — YTO BXOJWTH B COAEPKAHUE
NOHATHUS MPUHIMIIA CBETCKOCTH rocyfapcrBa? UTo Takoe CBETCKOE TOCyAapcTBO?
Kakumu npuzHakaMu JTI0KHO 001aaTh CBETCKOE TOCYapCTBO?

B ropuandeckon nurteparype o 3TUM BOIPOCAM CYILIECTBYIOT Pa3jIMYHBIC
TOYKM 3peHusi. Ha OCHOBaHMM MX aHajau3a MbI MOMbBITAEMCS KPATKO JaTh OTBETHI HA
ITOCTABJICHHBIE BONPOCHI.

BaxxHoe MecTO B JTaHHOM BONPOCE OTBOJAWUTHCA 3aKPEIUICHUIO IPHUHIIMIIA
CBETCKOCTHU IOCyAapcTBa, 3aKkperieHHoMy B Koncrurynuu PT.

Kak ormewaer C. H. MakapeHko, COINIACHO MPUHLHUIY CBETCKOCTH
3alpellaeTcss yCTaHABIMBAaTh, WM  HaBA3BbIBATH HACEJNEHUIO  KakKue-JIn0o
PENUTHO3HbIE BEPOYUEHHSI B KauecTBE O(PUIMAIBHON TOCYyIapCTBEHHON PEUTHH.
['ocymapcTBO HE JOJDKHO BMELIMBATBCA B JICSTENIBHOCTH  PEJIMTHO3HBIX
OOBEIMHEHUH M HE MOXKET [OopydaTb MM  BBIIOJHEHHE  KAKUX-JTMOO
rocyJapcTBeHHbIX (yHKUIMHA. Takke 3TO O3HAYaeT, 4TO ACSTENbHOCTh OPraHOB
rOCyJTapCTBEHHOM BIJIACTH HE JIOJKHA OCHOBBIBATHCS HA INPEANMCAHUIX KaKOW-
mbo pemurum.' Jlamee OH yKa3bIBAeT, UYTO MOHSTHE «CBETCKOCTB» O3HAYACT
OTHOILIEHHE TOCYIapCTBa KO BCEM PEJIMTHSM Ha PABHBIX OCHOBAHUAX, a TAKKE
HEWUTpaAJbHOE, HE 3aMHTEPECOBAHHOE OTHOLIECHUE KAK ATEHCTUYECKOMY, TaK H
PEIUTHO3HOMY MHPOBO33PEHUIO. B3aMMOOTHOIIEHME TOCylapcTBa W LEPKBU
JOJDKHO CTPOMUTCS, KAK OTHOLIEHUS JBYX HE3aBUCHMBIX JIPYT OT APYyra HHCTUTYTOB
Ha OCHOBE OTJIEJICHUS PEIMTHO3HBIX OOBEAMHEHUH OT MyOJUYHON BIACTH U UX
TMOAYMHEHHH CYIIECTBYIOIMM B TOCYAAPCTBE 3aKOHAM.”

B cBoro ouepenp A.B. OcTaHMH OTMEYaeT, YTO IIEHHOCTh IPUHIIUIIA
CBETCKOCTH T'OCYAAapCTBAa COCTOUT B CO3/IaHWM COXpaHEHMM OalaHca HWHTEPECOB,
KaK BEpYIOUIMX, TaK U HE BEPYIOLIUX, CIOCOOHOIO 00€CIeYnTh HE3aBUCUMOCTh U
HE BMEIATENIbCTBO B cpepy CBOEH KOMIIETEHLUUHU PEIUTHO3HBIX O0bEIMHEHUN U
rocymapcrsa.’

H. B. IToHkuH, YTBEPKIAET, 4TO CBETCKOCTh SABIIAETCS
«XapaKTEPUCTUYECKUM  CBOMCTBOM,  OTPAXKAKOUIMM  WIM  3aKPEILITIONUM
COLIMAJIBHYI0O M (POpMajbHYI0 HE3aBUCHUMOCTb JIESTUTUMHOCTH TOCyJapcTBa OT
PEIUTHO3HBIX WIH UJCOJIOTUYECKHUX UCTOYHUKOB, HEJOMMYCTUMOCTh
MPOTUBOIIOCTABIEHUSI a0COJIIOTHOMY CYBEPEHUTETY TOCYJIapCTBEHHOIO MOPsAKa

"Maxkaperko C. H. TIpoGnemsl peanwsaiiy NpPHHIMIA CBETCKOro Trocyaapctea B Poccmiickoit ®emeparmm //
WzBectus I0xHoro denepansHoro yuusepcurera. TexHudeckue Hayku. Ne 9-2 / Tom 64 /2006. C. 42-43
% Tam xe.
% Ocranun A.B. Caerckoe rocyaapctso u neMokpatus // BectHuk TOMCKOTO TOCYapCTBEHHOIO yHHBEPCHTETA.
2009. Ne 325.C. 104.
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HUKAKOTO  NPEAIIECTBYIOLIErO0 WM BBICHIETO  MOpAJIKa,  OTCYTCTBHUE
0011e00s3aTENbHON PEIUTUM WM HJIEOJIOTHH, HE3aBUCUMOCTb TOCYIapCTBa H
roCyapCTBEHHO-TIPABOBBIX OTHOIICHWH OT CAHKIMOHUPOBAHUS WM JABJICHUS
peIurud WIM WACOJOTUM OT TMOJYUHEHHUS TOCYJapCTBEHHOM JesTENbHOCTU
PEIUTUO3HBIM  OOBEIMHEHMSIM, JCSITEIBHOCTh  KOTOPBIX  HalpaBlieHA  Ha
pacmpocTpaHeHUE HACOJOTMH, OT HUX BMEHIATENbCTBA B  COBOKYMHOCTH
YPETYJIUPOBAHHBIX TMPABOM TMOJUTUYECKUX, IMYOJIMYHO-BIACTHBIX OTHOIICHUN
YCTPOMCTBO M JAEATEIBHOCTh OPraHOB TOCYAAPCTBEHHOW BJIACTH, HWHBIX
rOCYJapCTBEHHBIX OPIaHOB M YUPEXKJECHUW, a TAKKE MPaBOBBIX M OOILIECTBEHHO-
MOJIUTHYECKUX HHCTHTYTOBY.

Kak moka3pIBalOT MNpPHUBEJAEHHBIE TOYKU 3PEHUS, MPUHIMI CBETCKOCTH
rocyZapcTBa SIBJII€TCA OJHUM M3 0a30BbIX NPUHIIUIIOB TOCTPOEHUS rOCYJapCTBa U
(GYyHKUIMOHUPOBAHUSI  OpPraHoB  TOCYJApCTBEHHOM  BiIacTU. [JaBHBIM  €ro
MpEeAHA3HAYCHUEM SIBIISIETCSL OT/IEJICHUE JIBYX Ba)KHEUIINX MHCTUTYTOB — PEIUTHUH
B JIMIIE PEJIUTUO3HBIX 00pPa30BaHMUI W BJIACTH B JIMIIE OPTaHOB I'OCY/IapCTBEHHOU
BJIACTU. DTU JIBa UHCTUTYTA JOJDKHBI (YHKIIMOHUPOBATH 000COOJIEHHO APYT OT
Jpyra, HE BIUATb U HE BMENIMBATHCSA B ACATEIBbHOCTH Apyr apyra. Ilpu stom
cllefyeT 0c000 MOJYEPKHYTh, YTO NPU3HAHKUE MTPUHIIUIIA CBETCKOCTH HE O3HAYAET
OTpULIAaHUE B rocyaapctBe penurud. OHO JUIIb YKa3blBA€T HA HEBO3MOXHOCTH
BMEIIATENbCTBA B Jl€JIa TOCYIapCTBA CO CTOPOHBI PEIIMTMO3HBIX OpraHu3anui. B
CBOIO OY€pelb, T'OCYyIapCTBO BBICTYNAET TrapaHTOM OOECIEeUYeHUs peanu3aluu
PEJNMITMO3HBIX B3IJISJ0B TPaXKJaH CBOEW CTpaHbl, KOTOpPOe oOecrneynBaercs
MOCPEJICTBOM OCYILIECTBIEHUsI CBOOOMBI BepoucnoBenanus. [Ipu 3Tom, nmpuHUUI
CBETCKOCTU JOJDKEH 4YeTKO mnponucaH B KOHCTUTYUMH W B JI€WCTBYIOIIEM
3aKOHOJATENbCTBE CTPAHBI.

["oBOps 0 3akpernyieHu AaHHOTro npuHuuna B PT, cienyer oTMETUTh, YTO OH
noctatoyHo moapoO6Ho mpomucad B cr. 8§ Koucrtutymuu PT, xoTopbie ObLIO
NpUBEICHO BbIIE. JlanpHEHIIas €ro periiaMeHTalus B 3akoHoxarenabcTBe PT
ocymiecTBiIeHO B 3akoHe «O cBOOOIE COBECTH U PEITUTHO3HBIX O0BEAUHEHUSIX) OT
26.03.2009r. B cr. 5 [aHHOTO 3aKOHA ONpPENENseTCS B3aMMOOTHOIICHUE
rocyapcTBa M PEIMTHO3HBIX OO0BEIMHEHHM, KOTOPOE PACKPHIBAET CYTh MPUHIUIIA
CBETCKOCTH TOCyAapcTBa. B COOTBETCTBHM C MOJOKEHUSIMU JAHHOW CTaTbU HU
OJIHA PEJIUTUO3HAsi UICOJIOTUS HE TMPU3HAETCS B KAUYECTBE TI'OCYJIapCTBEHHON M
oOmeo0s3aTenbHONU. Pennurno3neie 00beUHEHUs OTAENIECHbI OT TOCyAapcTBa, W
rocyAapcTBO:

- HE BMEUIMBAETCS B OINpPEACIICHUE YETOBEKOM M T'PAKJAHUHOM CBOETO
OTHOUIEHUS K PEJIUTUU U PEJIUTHO3HON MPUHAJICKHOCTH;

- HE BO3JIArae€T Ha pPEIUTHO3HblE OOBEAMHEHUS BBINOTHEHHE (YHKIIHIMA
OpraHOB TOCYAApPCTBEHHOW BJIACTHU, [JIPYTUX TOCYAAPCTBEHHBIX OPraHOB,
rOCyJJapCTBEHHBIX YUPEKJICHUN U OPraHOB MECTHOT'O CaMOYIIPABIICHUS;

4
IMouxuu U.B. CoBpemenHoe cBerckoe rocymapcTtBo. KoHcTuTynmoHHO-TIpaBoBoe ucciepoBanne. M., 2005.; On
xe. [IpaBoBBIE OCHOBBI CBETCKOCTH TocyaapcTBa u obpazosanus. M.: [Ipo-IIpecc, 2003.
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- HE BMEIIMBAETCS B JEATEIbHOCTh PEJIUTHO3HBIX OOBEIMHEHUN, 3a
HCKJIFOYEHUEM CIIy4aeB, MIPEAYCMOTPEHHBIX 3aKOHAMH;

- o0OecrieurBaeT CBETCKHUI XapakTep 0Opa30BaHUS B TOCYAApCTBEHHBIX
00pa30BaTeIbHBIX YUPEKACHUIX;

- CHOCOOCTBYET YCTAHOBJIEHHWIO OTHOIICHUH TEPNUMOCTU M YBaKCHHUS
MEXKJy BEPYIOIIMMU U HEBEPYIOIIUMH Tpa)xJAaHaMH, MEXIY PEIUTHO3HBIMU
OOBEAMHEHUSIMUA PA3JIUYHBIX PENUTUil W KOH(ECCHUd, paBHO Kak M MEXKIy HX
NOCJIEIOBATEISIMU, HE JIONMYCKAaeT NPOSBICHHUIA PEIUTHO3HOro (paHatusMa u
IKCTpPEMH3MA B JIEATEIHHOCTH PEIUTHO3HBIX 00BEIUHEHUH.

B cBo ouepenb, B COOTBETCTBUHM C IIPUHLUIIOM OTHAEJICHHUS PEIUTHO3HBIX
00BEMHEHUH OT TOCYAapCTBa PEITUTHO3HOE 00hETMHCHHE:

- OCYIIECTBIISIET CBOIO JEATEIBHOCTh B TpEJesax MOpsiika COOCTBEHHOU
BHYTPEHHEW KyJIbTOBOM M HEKYJbTOBOM CHCTEMBI, HE NPOTHUBOpPEYAIIEH
3akoHoaarenbcTBY PT, BbIOMpaeT, Ha3HayaeT M 3aMEHSE€T  CBOM IepcoHal
COTJIACHO CBOUM COOCTBEHHBIM YCTAHOBJICHUSIM;

- HE BBINOJHAET (YHKIMU OpPraHOB TOCYAApCTBEHHOM BIAcTH, IPYIHX
rOCYJapCTBEHHBIX OPIaHOB, TOCYAAPCTBEHHBIX YUYPEKICHUU U OPraHOB MECTHOI'O
CaMOYIIPaBJICHUS U HE BMEILIMBACTCA B UX JEATEIBHOCTD;

- HE y4acTBYeT B BbIOOpax B OpraHbl TOCYJapCTBEHHOM BJIACTU M B OpraHbl
MECTHOT'0 CaMOYIIPABJICHUS;

- HE YYacCTBYET B JESATEIBHOCTH MOJUTUYECKUX MAPTUNA U MOTUTHUYECKHUX
JNBW>KCHUM, HE OKa3bIBACT UM MATEPUAIBHYIO U HHYIO [IOMOILIb.

Takum 00pa3oM, NPUHIMUIT CBETCKOCTH FOCYAApCTBa TOCTATOYHO MOJAPOOHO
oTpaxxeH B 3akoHomarenbcTtBe PT. OH mnpenmonaraer, 4YTo penieHue
rOCYAapCTBEHHBIX BOIPOCOB, OCYILECTBICHUE (PYHKUMH TrOCYJapCTBEHHBIX
OPraHOB W HMX JTOJUKHOCTHBIX JIMIL, ITPOMCXOJUT HAa OCHOBE CBETCKHUX 3aKOHOB U
CBETCKOT'O0 MUPOBO33PEHU.

Kpome TOro, mnpuHIUII CBETCKOCTH OTPAXKaeT OIPEACIICHHBIA THII
B3aMMOOTHOIICHUH MEX]Jy TOCyIapCTBOM U PEIUTHO3HBIMU OOBEINHEHUSIMH,
OTIpe/IeNseT MECTO M POJIh PETHTHO3HBIX OOBEIMHEHHH B TOCY1APCTRE.

3akperieHno B OCHOBHOM 3aKOHE TOCyJapcTBa TOrO WJIM MHOrO (popmara
OTHOILIIEHUH C PEIUTHO3HBIMU OOBEIMHEHUSMHU TPEALIECTBYET (OPMUPOBAHUE,
CTAHOBJICHUE, PA3BUTHE IMOJUTUYECKOW M KyJIbTYpHOU Tpamuuuu. [pyrumu
CJIOBaMH, IIE€pe] TEM, KaK YCTAHOBUTHb OTHOIIEHUS MEXKIy TOCyAapCTBOM U
PEIUTHO3HBIMUA  OOBEIMHEHUSIMH, 3aKOHOAATENIb AaHAIM3UPYET HCTOPUUYECKUE
MPEANOCHUIKH, KYJIbTYPHbIE OCOOCHHOCTH, YKOPEHUBIIUECS TPAAUIIMU U OObIYau
001IIecTBa, PEIHBIIEro IpHHsTh KoncTuTyimio.’

W3 npuHOMIA CBETCKOCTH TOCYJApPCTBA BBITEKAET IOHATHE CBETCKOIO
rocyaapctpa. JlaHHble MOHATUS OJIU3KH APYT K APYTY, OAHAKO HE UJICHTUYHBI.

YueHsble 1at0T pa3IMdHbIE ONPEAEIEHUsI CBETCKOro rocygapcrna. Tak, I1.H.
Jlozopues, oOTMedaer, 4TO, NPEXKAE BCEro, CBETCKOE TOCYHAapCTBO — ITO

5 .
T'y6un M. 10. CranoBieHne 1 pa3BHUTHE HJEU CBETCKOTO rocyiapcTBa B Poccun: KOHCTHTYIIMOHHO-TIPABOBO# actiekT. Jucc. Ha
COHC. y4. CT. KaHJI. op.Hayk. M.2014 C.3
6
Tam xe.
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rOCyJIapCTBO HEIIEPKOBHOE, MPOTUBOIOIOKHOE TOCY/IapCTBYTEOKPATUYECKOMY, B
KOTOPOM BJIACTh CBETCKas (MHPCKAS, IPAXKIAHCKAs) HAXOAUTCS Y IJIaBbI IEPKBH. '

B.A. TymaHoB: onpenensieT CBETCKOE roCy1apCTBO — KaK rOCyIapCTBO, TIE
MOCJIEA0BATENBHO MPOBEACHO OTAECIEHUE LIEPKBU OT TOCYJApPCTBA, HE CYIIECTBYET
KaKoM-TM00 TOCyIapCTBEHHOM WMJIM 0053aTE€NbHON pEeNUruu, MpU3HaeTcsl CBO0O1a
PEIINIUHI ¥ aTen3Ma, PEIUTHO3HBIX M AHTHPEINIHO3HBIX B3MIIOBY.

C. A. ABakbsiH yKa3bIBa€T, YTO CBETCKMM TOCYAApCTBOM SIBJISIETCS TaKOE
rocyJapCcTBO, KOTOpoe OQHUIIMAILHO JUCTAHIUPYET Ce0S OT PEMTHO3HBIX
o0BeTMHEHUT.

M. B. barnaii omnpenensier «CBETCKOE TOCYyAapCTBO» KaK OTACJIEHUE
TOCyZapCcTBa U PEIUTHO3HBIX OOBEAMHEHHUH IPYT OT Apyra, TO €CTh B3aMMHO HE
BMEIIMBAHKE B fena apyr apyra. '’

A. ®. MemepsakoBa, HaeT CIEOYIOMIEE OMPEICICHUE: «CBETCKOE
rocyapCcTBO — 3TO TaKOW CHoco0 opraHu3auu MyOJUYHOU (ITOJUTHYECKOM)
BJIACTHU, MPU KOTOPOM TOCYAApCTBO M LIEPKOBb OTACIEHBI U B TO K€ BpeEMs
B3aMMOJICHCTBYIOT Jpyr C JpPYroM, OTCYTCTBYET TOCYAapCTBEHHAs WIIU
oduIanbHas peaurus, 00ecreunBaroTCs PAaBEHCTBO PEIUTHO3HBIX 00BEAMHEHUH,
cB00OJIa COBECTU U PABHOIPABUE IPak/laH HE3aBUCUMO OT OTHOILICHUS K PEIIUTUU
B IEJISIX JIOCTHKEHUS 0ajaHca MHTEPECOB JTMYHOCTH, FTOCYApPCTBA U PETUTHO3HBIX
oOpa30oBaHuii B pa3IMYHBIX chepax >KU3HU OOIIECTBAY.

[To muenuo A.J[. CyxoBa, «CBETCKO€ rOCyJapCTBO — 3TO TOCYJApPCTBO,
CBOOOJHOE OT KAKOro-JIHOO BIIMAHHS PEIUIUU, €€ JOTMAaTUKH U OOpPSAHOCTH,
PA3JINYHBIX PEJINTUO3HBIX OPTraHHU3alUd U HUX IPEACTABUTENIEW HA YCTPOMCTBO U
JEATEeIbHOCTh €ro TMOJUTUYECKMX U TMPABOBBIX HMHCTUTYTOB, HAa CHCTEMY
rOCYapCTBEHHOTO 00pa30BaHuUs U APyrHe cdepbl TOCYIapCTBEHHOMN JKIU3HI). 2

Kak BuaHO #3 TPUBEACHHBIX TOYEK 3PEHUSI CBETCKOE TOCYJapCTBO
TPaKTYeTCsl B Y3KOM (OTIEJICHHE TOCYJapCTBa OT PEJIUTHUU) U B IMIMPOKOM CMBICIIE
(OTCyTCTBHE TOCYIApPCTBEHHOW pPEIUTHH, CBOOOJA COBECTH W BEPOMCIIOBEIAHUS,
pEryJIMpOBaHUE JIEATETLHOCTH PEITUTHO3HBIX OOBEAMHEHUH U T.11.).

Bynyun B 11€10M COTJIacHBI ¢ YKa3aHHBIMH TOYKAMU 3PEHUS OTHOCHUTEIIBHO
MOHATUSI CBETCKOTO TOCYJapCTBa, BCE )K€ CUMTAEM, YTO OHU HE B MOJIHOM Mepe
pacKpblBalOT €ro cojepkanve. IIpm paccMOTpeHUM TOHATHS CBETCKOIO
rocyaapcTBa OOJBITMHCTBO aBTOPOB YKa3bIBAIOT HA OTJACIICHUM TOCYIapCTBa OT
pENUrno3HoN uaeonoruu. [Ipyu 3ToM, aBTOPBI HE YKa3bIBAIOT HA OTACJICHUE WHOM,
HE PEJUTHMO3HON WACOJOTMU OT TrocyaapcTBa. EciM MOAXOAWTh K TOHATHIO
CBETCKOI'0 TOCyAapcTBa ¢ AaHHOW mo3uiuu, To Hanpumep CCCP MOXHO cuuTaTh
CBETCKHUM TOCYJapCTBOM, YTO Ha caMoM Jeje He Tak. CBETCKOe rocyaapcTBO 3TO

! Josopues I1.H. Pa3surtue cBeTckoii rocynapcTBeHHocTH B Poccun: uctopus u coBpemennoctb. CI16.: Cankr-IletepOyprekas
akagemust MBJI Poccun, 1998. C.125.

8 Koucrurynus P®: Duiukinoneanydeckuii cnosaps/ [log pen.B.A. Tymanosa. M., 1997. C.73.

% ABakbsin C.A. Koncrurynmnonnoe npaso Poccun. B 2-x Tomax. T.1. C.404.

10 Barmait M.B. Koncrurynmonnoe npaso P®. M., 2007. C.139.

1 MemepsikoBa A.®. CBeTCKOE rOCy1apCTBO B COBPEMEHHOH Poccun: KOHCTHTYIIMOHHO-TIPAaBOBOM aHaim3. Jluce. ... KaHz.
tfopuz. Hayk. [Tensa. 2009.

12 CyxoB A.Jl. Pemurust xak obmecTBeHHbIN peHoMeH. M., 1973.
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TaKo€ TOCYJapCTBO, B KOTOPOM TOCYJapCTBO OTAEIEHO OT JI00O0W HICOJIOTHUU —
PEIUTUO3HOM, MOJUTHYECKONH U T.n. OO 3TOM CBUAETENIBCTBYIOT M IOJOXKEHUS
Kouncrtutrynmuu PT - wupgeonoruss HUA  OZHOM mapTuM, OOIIECTBEHHOTO U
PEIUTUO3HOTO OOBEIUHEHNUS, ABUKEHUSI WM TPYIIbI HE MOXXET OBITh MPU3HAHA
KaK TOCy/IapCTBEHHAs.

Hcxons u3 3TOro Mbl MOXEM ONPEIEIUTh CBETCKOE TOCYAapCTBO Kak
rocyAapcTBO B KOTOPOM OTCYTCTBYET Kakas-MOO PEIMTHO3HAs W MOJUTHYECKas
UCOJIOTH M TOCYJapCTBEHHAs PENUTHS, MPU3HAETCsA U oOecreunBaeTcst cBo0oa
COBECTU U BEPOUCHOBEJAHUS, 4 B3aMMOOTHOIIECHHUS TOCYJIapCTBA U PEIIUTHO3HBIX
00BEIMHEHUHN CTPOSITCS Ha HEBMEIIATENBCTBE B JIeTa APYT Apyra, U COOIIOICHUH
MPUHITUIIA CBETCKOCTH B PEAIM3AIINHU TOCYIaPCTBOM €Tr0 (DYHKIIMA U TTOJTHOMOYHH.

OmnpenenuBIIMCh C TIOHATHEM CBETCKOTO TOCYyIapcTBa, Oojee MmoapoOHO
ocTtaHoBUMCs Ha ero mpusHakax. Kak ormeuaer II.H. [lo3opues: «CoBpemeHHOE
CBETCKOE TOCYAapCTBO MOXKET 00J1aJ]aTh ONpPEEICHHBIM HA0OpOM MpU3HAKOB. Mx
COCTaB HE MOJIACTCSI KAKOMY-JIMOO CTaH/IAPTy M 3aBUCUT OT MHOTHX (haKTOPOB U
00cTOSTENBCTB. J[JIs1 KaXKI0r0 KOHKPETHOTO TOCyJapCTBa, JICKIApUPYIONIETO CeOs
KaK CBETCKOE, IPUCYI CBOI, BO MHOTOM YHUKAJIbHBIN HA0OP 3TUX MPU3HAKOBY.

Cpenu CymIeCTBEHHBIX IMPU3HAKOB CBETCKOIO TOCYJAapCTBAaB HAy4YHOU
JINTEpaType MOKHO BBIICIHTD CIICAYIOMIHE:

1) oTnenenue OT rocyAapcTBa PEIMTUO3HBIX 00BEIUHEHUN U O0BETUHEHUH,

15
ACATCIIbBHOCTb KOTOPLIX HAIIpaBJICHA HA PACIIPOCTPAHCHUEC UICOJIOTHH,

2) MpaBOBOE PABEHCTBO PEIUTHO3HBIX 00 b AMHEHNIA;

3)HeAONYCTUMOCTh ~ YCTAHOBJICHHS — OOMIC00S3aTeIbHOM  PEIUTUU WM
MICOIOrHiL.

B. H. JIuHkuH naeT Takue Npu3HAKUA CBETCKOTO rOCyJapCTBa:

- CBETCKOCTh TOCYAapPCTBEHHOMN CITYKOBbI;

- CBETCKHMI XapakTep TOCYAapCTBEHHOro oOpa3oBaHus (HEIOMYyCTUMOCTH
CYILIECTBOBAHMS MIPEAMETOB PEIUTHO3HON HAIPABIEHHOCTU B CPEIHUX U BBICIIUX
y4eOHBIX 3aBEJICHUSX, UX BKJIIFOUEHHE TOJIHBKO B IPOTPAMMBI NU3yUEHHUS UCTOPHH);

- OTCYTCTBHE€ pEIUTHMO3HOW TMpomaraHabl B JEHUCTBUSX  BBICIIMX
roCyJJapCTBEHHBIX JIUIL;

- OTCYTCTBHE DOKOHOMHUYECKHUX TpedepeHIuil g  pPeTUTHO3HBIX
OpraHU3aIUN;

13 Jozopues I1.H. Pa3Butue cBetckoii rocynapctBeHHOoCcTH B Poccun: ucropus u cospementocts. CI16.1998. C. 138
% Ocranun A.B. Ceetckoe rocyaapctBo u aeMokpartus / BectHuk ToMckoro rocynapcrBenHoro ynusepceurera. Ne 325. 2009.
C. 104 - 105.
PKosnosa E.N., Kyrapun O.E. KoncrurymonHoe npaso Poccuu. 3-e nza. M.: IOpucts, 2003; barnait M.B. KoncturyimonHoe
npaBo Poccuiickoit @enepauuu. 3-¢ u3a.,, usMm. u jpomn. M.: Hopma, 2002.; Kanesckuit K.I'. IIpaBoBoe perymupoBanue
roCyJapCTBEHHO-KOH(PECCHOHABHBIX OTHOIIeHNH B Poccuniickoit @denepanun: luc. ... KaHa. ropua. Hayk.M., 2004.

I'abpnunmze b.H., Emucees B.I1., UepnsBcknuit A.I'. Koncrurymonnoe npaBo coBpemenHoit Poccun. M.: lenmo u Cepsuc,
2001. FOpuanueckas sHuukionenus / Ot. pen. akan. 5.H. Tonopuun. M.: FOpucts, 2001.
17" Cmonenckuit MLB. Koncrurynnonnoe (rocymapcreennoe) mpaBo Poccum. PocroB w/[l: ®enmkc, 2002.; Kazanger 1O./.
KoncrurynuonHnoe mnpaBo Poccuiickoit ®enepaumu. Bompocst u otBerhl: Yueb. mocobue. M.: IOpmutundopm, 2001;
Kouncrurynus P®: Duiukinoneanydeckuii cnosaps / [Tox pea. B.A. Tymanosa. M., 1997.
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- HEJONMyCTUMOCTh CO3JaHUS W (PYHKIIMOHMPOBAHUSA CHCIHATHHBIX
rOCYJIJapCTBEHHBIX OPTaHOB IO BOMPOCAM KaKOIo-TUOO MHUPOBO33pEHHS (B TOM
ancie, peauruu).'

M.IO. I'yGuH B cBOIO oYepeab JaeT MCUEPIBIBAIONINNA HAOOp MPHU3HAKOB,
KOTOPBIC OTPAXKaIOT CYyTh CBETCKOI'O TOCY/IapCTBa:

- OrcyrcTBHE 00111€0053aTEILHOMN PEIIUTHH;

- Penuruosnesie 0O0beAMHEHUS HE BBHITIONHSAIOT (DYHKIUU TOCYIAPCTBEHHBIX
OpPraHoB;

- HopmaTuBHO-TIpaBOBBIE aKThl TOCYJIApCTBA HE COJAEpPXKAT CCBUIOK Ha
PENUTHO3HBIE HOPMBI W/WITH TPEITUCAHUS;

- JleATembHOCTh OpPraHoOB TOCYAAPCTBEHHOW BIIACTA M OPraHOB MECTHOIO
CaMOYIIPaBJICHUSI HE COMPOBOXKIACTCS MyOTUYHBIMH PEIUTHO3ZHBIMH OOpSIaMU |
LEPEMOHUSAMU;

- PaBeHCTBO penuruo3HbIX O0BEIUHCHHUI;

- CBeTckuii xapakTep 00pa30BaHUs B TOCYJAPCTBEHHBIX YUPEKICHHSIX;

- CBeTckuii XxapakTep BOCHHOM U Tpa)KIaHCKOU CITY>KOBI;

- Bo3MoOxHOCTB MOJIyYCHUS PEIMTUO3HBIMU 00BbeTUHEHUSAMU
roCyJIapCTBEHHOUM (PMHAHCOBOW MOJIIEPIKKH JIJIsL PEIICHUSI COIIMAIBHBIX 3a/a4;

Taxxxe oH oTMeyaeT, yTo B PD CylIecTBYIOT U JIONOJHUTEIIBHBIC TTPU3HAKU
CBETCKOI'0 TOCYAapCTBa, K KOTOPHIM OH OTHOCHUTA:

- Hanuuwme rocynapCTBEHHOrO OpraHa, OCYIIECTBISIOIIETO KOHTPOJIb W
HaJ[30p 3a JIeITeIIbHOCTHIO PEIUTHO3HBIX O0BEIMHECHU;

- CymiecTBOBaHUE B TOCYJaPCTBE LIEPKOBHBIX CY/IOB;

- Penurunosnesie 00beAMHEHUS HE MOTYT CO3/1aBaTh MOJUTUYECKYHO MapTHIO
W/WJIA y4aCTBOBATh B MOJIUTHUKE;

- Hanuuue B rocy1apCcTBE pEIUTHO3HBIX HpaSI[HI/IKOB.lg

HUcxonss w3 yKa3zaHHBIX TOYEK 3pEHUA MW B pE3yJbTaTe aHajau3a
3akoHoJarenbcTBa PT, MBI MOXEM JaTh CIEAYIONIME IPU3HAKU CBETCKOTO
roCyJlapcTBa;

- He npusnanme, kakol J1uOO PETUTHO3HOM M TOJIMTHYCCKON HJICOJOTHH B
KayeCTBE TOCYIapCTBEHHOM;

- OrcyTcTBHME  pEIUTHO3HOM  MpomaraHAbl B JIGUCTBUSIX  BBICIIMX
roCy1apCTBEHHBIX JIUII;

- Penuruosnesie 00BEAMHEHUS] HE BBIMNOIHSAIOT (PYHKIMH TOCYIapCTBEHHBIX
OpraHoB;

- 3axoHoparenbcTBO PT He comepkaT CChUIOK Ha PEIUMTHO3HBIE HOPMbI WU
MpENUCAHUS;

- JleATenbHOCT, OPraHOB TOCYAApPCTBEHHOW BJIACTH HE COMPOBOXKAAETCA
MyOJIMYHBIMU PEJTUTHO3HBIMU 00PSaMU U LIEPEMOHUSIMU;

- CBeTCKOCTb rOCYJapCTBEHHOM CITYKOBI;

- CBertckuii xapakTep 00pa30BaHUs B TOCYAAPCTBEHHBIX YUPEKICHUSIX;

'8 NunkunB.H. IpuHIHIT CBETCKOTO TOCYAapcTBa: GruitocoCKo-mpaBoBoii anamu3 noHstust. http://www.journal-nio.com/
19 I'y6un M. 10. CranoBieHHe 1 pa3BHUTHE HJEU CBETCKOTO rocyapcTBa B Poccui: KOHCTUTYIIMOHHO-TIPABOBO# actiekT. Jlucc.
Ha COUC. y4. CT. KaH[. op.Hayk. M.2014. C. 143-145.



- I[OHYCTI/IMOCTB BKIIIOYCHUA HNPCAMETOB peHHFHO3HOﬁ HaIpaBJICHHOCTHU B
y‘{C6HBIX 3aBCACHUAX, a TaAKKC IOJYYCHHUC OTACIBHOI0 PECIUTIHUO3HOTIO

oOpa3oBaHus;
- PaBeHCTBO pelUTHO3HBIX 0OBbETUHEHU,
- Bo3MoxHOCTB OCYIIIECTBIICHUS XO3SIICTBEHHON JESITeTbHOCTH

PENUTHO3HBIMU O0BEAUHEHUSAMY;

- Hanuume rocyaapCTBEHHOIO OpraHa, OCYIIECTBIBIIOLIETO KOHTPOJIb U
HAJ30p 3a AEATEIbHOCTBIO PEITUTUO3HBIX 00BEIMHEHMI;

- TocynapcTBeHHast perucTpalus PeIUrHO3HbIX 00beTMHEHHIH;

- Hanuuwme B rocy1apcTBe peJIMTMO3HBIX MTPA3JHUKOB.

[TonBoas uror, xoTenoch Obl OTMETUTH, YTO 3akperuieHne B KoHctutynuuu
PT cBerckoro xapakrepa rocyaapcTBa OTpa)kaeT HOBYIO (OpMy BBICTpaMBaHUs
OTHOUIEHUH MEXAY TOCYJapCTBOM M PEIUTHO3HBIMH OOBEIMHEHUSMU. ITO
BBIPAKAETCS B 3aKPEIUICHUM Ha 3aKOHOAATEIBHOM YPOBHE Pa3JIMYHBIX ACIEKTOB
CBETCKOCTH, PAaHEE HE ypEryJMpPOBaHHBIMH IPABOBBIMU CPEACTBaAMHU. TeM caMbIM,
IIPOUCXOIUT KOHKPETU3ALHNS U JETANN3ALUs FOPUIUYECKOrO COAEPKAHUS JaHHOTO
KOHCTUTYLIMOHHOI'O ITPUHIMIIA.
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JAunopimoeB A.M.

AHHOTAUA
IToHsiTHE M NPU3HAKH NPUHIIAINIA CBETCKOCTH U CBETCKOI0 TOCYy1apCcTBAa U UX
oTpa:keHue B 3aKoHoaaTeabcTBe PecnmyOuku TakukucTan

Craress MOCBSIIEHA IPAaBOBOMY PETYJIMPOBAHUIO IIPUHLHUIIA CBETCKOCTH
rocynapcra u ee acnekroB B PT. ABTOp Takke aHANU3UPYET MOHATHUE CBETCKOTO
rocyJlapcTBa M €ro IPU3HAKOB. Takke B CTAaTbe aKLEHTUPYETCS BHHMAaHUE Ha
BOIIPOCAX B3aMMOJCHUCTBUS TOCYAapCTBA M PEJIWTHO3HBIX OpraHu3alui, u
aAHAJM3UPYIOTCS 3aKOHOAATENBHBIE MOAXOAbI K PELIEHUIO 3TUX BOIIPOCOB.

Dinorshoev A.M.
The summary
Concept and characteristics of the principle of secularism and secular states
and their reflection in the legislation of the Republic of Tajikistan

The article is devoted to legal regulation of the principle of the secular state and
its aspects in the Republic of Tajikistan. The author also analyzes the concept of
the secular state and its symptoms. The article also focuses on the issues of
cooperation between the state and religious organizations, and analyzed the
legislative approaches to address these issues.
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Hmomos A.U.*

HoBpblii 3Tan B pa3BUTHH HHCTUTYTA FPakaaHcTBa B PecnyOuuke
Tamxkukucran

KiroueBble cJioBa: rpaxxgaHCTBO, KOHCTI/ITyHI/ISI, ImpaBa 4YCJIOBCKaA,
[Ipe3uneHt
Key words: citizenship, the Constitution, human rights, the President

[Ipo6JieMBbl MPABOBOTO PETYJIUPOBAHUS BOIPOCOB TPAXKIAHCTBA B CTpAaHAX C
pecnyOnuKkaHcKkod (opMoi TpaBlIeHHsS BBI3BIBAET OOJIBIIONW HMHTEpec. Tak Kak
IPKIAHCTBO BaXKHEUIIMI aTpuUOYT rocyaapcTBa U TpaxkgaHe B COBOKYITHOCTH
COCTaBJISIFOT HApOJ CTPaHbI, BEICTYIAIOT OCHOBHBIM CYOBEKTOM IPABOOTHOIIICHUSI.
Hapog B naume rpaxkiaaH pecrmyOauKH SIBISETCSI OCHOBHBIM MCTOYHHKOM
rOCyJIapCTBEHHOM BJIacCTH W HOCHUTEJIeM cyBepeHurtera. I[loaToMy BOIpPOCH
OMpEeNeNIeHUs]  TpakJAaHCTBA,  KPyr  JHI[  SBISIONIMXCS  TPpaXkIaHUHOM,
B3aMMOOTHOIIICHUSI TOCY/IapCTBa M TPaKJIaHWHA, MPEIESbl UX B3aUMHBIX NpaB U
00s13aTeNIbCTB U BOOOIIE UX OTHOIICHUS, BO3HHUKAIOUIME MO MOBOAY I'PaK/IaHCTBA,
SABJISIIOTCS] IPEAMETOM KOHCTUTYIIMOHHO-TIPABOBOTO PETYIUPOBAHUS.

[To muenuto npod. C. A. ABakbsiHa «I'pakIaHCTBO MOHSATHE, CBOMCTBEHHOE
JUTSl TOCYJIapCTBa ¢ pecnyOiukaHckoi ¢opmoit npasnenus. Koppecnonaupytoiiee
rpaKJaHCTBA MOHATHE B TOCYJAPCTBE C MOHapXHueckoi (opmoil npasneHus (rae
eCThb LAPh, HMIIEPATOP, KOPOJIb U T.1.) — HOLIAHCTBOY.”

XapakTep B3aMMOOTHOILIEHHS TOCYAapCcTBa U TpaKJaHWHA 3aBHCUT OT psla
00CTOSITENIBCTB, TaKKe Kak (popMma MpaBlieHUs TOCYIapCTBa, €€ JIEMOKpaThUdecKas
WJIU aHTUJIEMOKpaTUYecKasi CYIIHOCTh, OT pPeXUMa MpaBjeHus U T.1. B 3Toil cBs3u
WHCTUTYT TPa)XJAaHCTBA BBICTYNA€T HE TOJBKO TMPABOBBIM, HO U Ba)KHBIM
MOJUTHYECKUM HHCTPYMEHTOM."

Pecnyonuka ~ Tamkuxuctan  (PT) ¢ mpoBo3riameHueM — CBOEH
roCyJJapCTBEHHOW HE3aBUCUMOCTH, B KayeCTBE OJHOM M3 BaXHBIX MPoOIeM
roCyJJapCTBEHHOTO CTPOUTENIHCTBA MPUCTYNUIIA K CO3AAHUI0 IOPUANYECKUX OCHOB
rpaxaancTBa. Hacrosias paboTa mo CyiiecTBy Haudajgach €€ B MEPHOJ pacriaja
Coerckoro Coro3a W TIPOBO3TJAIICHHUS COIO3HBIMU PECIyOJIMKaMH CBOEH
He3aBucumocTu. Tak mnepBeii 3akoH PT o mopgmaHcTBe (7@, 1a MMEHHO O
MOIAHCTBE, a HEe rpaxkaaHcTBe) ObuT puHAT emé 27.06.1991r., T. €. Toraa xorma
Coro3 CCP ¢opmanbHO MpomOIDKAN CyIMIECTBOBaTh. OJTOT  3aKOH BIIEPBBIC
MPOBO3TIIACKIT TPAXKTAHCTBO Kak HeoTheMieMmbii atpubyt PT um ero mpaBa Ha
IpUEM B TPaXKJIaHCTBO PECIyOJIMKU M BBIXOJIa U3 Hee. Bmecte ¢ Tem, Kak mepBast

* loueHT KaeAphl KOHCTHTYIIMOHHOTO NpaBa ropuandeckoro dpakynasrera THY, K.10.H.
! ImomoB A. Koncrurynuonnoe npaso Pecry6muxu Tamkukuctan. YueGuuk. Tperse m3nanue. C 0. K H3MEHEH.
—lyman6e. 2012. —C.146-170 (Ha TamK. s3bIKe).
2 KOHCTHTYILHOHHOE MPaBo. JHIMKIONEINYeCKUi cioBapb. / OTB. pei. B PYKOBO. aBTOp. KoJuiekTiBa mpod. C.
A. ABakpsu. M., 2001. -C. 171-172.
3 ITpaBa 4yenoseka. Yueonuk. / OtB. penakrop E.A.Jlykamesa. — M., 1999. — C.105-131; [IunopmoeB A. IIpaBa
yenoBeka. YueOHuk. Jymante. 2010. -334 c.
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IIPaKTUKa, 3aKOH, COCTaBJICHHBIA Ha TAIKUKCKOM S3BIKE HMEJ HEKOTOpbIE
HEJOCTaTKU. DTo OBUIO BUAHO YK€ U3 ero HasBaHus, kak «KoHyH map Oopau
Tabaustu Yymxypuu Tounkucton», T.€. 3akon o mogaanctee PT. M3BecTHO, 9TO
rpaXIaHCTBO M TOJJAHCTBO BBIPAKAKOT PA3JIMYHOE NPABOBOE COCTOSTHUE
4yesnoBeKa. ['pa)kIaHCTBO — 3TO yCTOMYMBAs OJUTUKO-TIPABOBAs CBS3b YEJIOBEKA C
roCyJlapCTBOM, a MOJJAHCTBO O3HAYAET HAXO0KICHUE 4YEJIOBEKAa II0J JAHBIO
MOHapxa (1axa, CyJaTaHa, SMUpa, KOpoJisi), YTO B FOPUINYECKOM CMBICIIE 03HAYAET
pasHble YpoBHHM ctaryca uenoBeka. U, uyto Tamkukucran, Oymydn pecmyOIuKon,
UMEET CBOE TPAXJAAHCTBO, a HE NOAJAHCTBO. W, rpaxinaHe mexuay coOoil B
IOpPUIMYECKOM CMBICIIE PABHOIIPABHBI.

Hes3aBucumMo OT 3TOro  3akOHAa JEWCTBOBAJ JO MNPUHATHAS  HOBOTO
Koncturynmonnoro 3akona (K3) «O rpaxmanctse PecriyOnuku Tamkukuctan
or 04 11 1995r., npunstoro B coorBerctBuM ¢ Koncturyuueir PT 1994 r. u
MEXKIYHAPOJHO-TIPABOBBIMU  aKTaMHW,  MpU3HaHHblE  TaKUKUCTAaHOM U
ONpe/eNsIONe MpaBoBOil cTaTyc uyenoBeka.' B  COOTBETCTBMM C HHM
rpaxaadnctBo PT — ycronumBasg nNOJIMTHUKO-IpaBoOBas CBA3b 4YenoBeka ¢ PT,
BKJIFOYAIOL[Asl COBOKYIHOCTh B3aUMHBIX IIpaB U o00s3aHHOCTEM cTOpoH. K3
ONpENENW CTaTyC JIMI C JBOMHBIM TPa)JTaHCTBOM U MOPSAJOK IpUOOpETeHHE
JBOMHOIO TpaXAaHCTBA, YCIOBUSA COXpaHeHus rpaxnanctBa PT numamm,
NPOKMBAIOIIMMHU BHE TEPPUTOPUM Ta/UKMKHUCTAaHA, HaXO0XKACHHE TpakKIaH
pecnyOJauKH MOJ 3alllUTON ToCyAapcTBa, HEAOMYCTUMOCTh Bblaauu rpaxiaan PT
JIpPYroMy TrOCYJapCTBY, COXPAaHEHHE Tpa)JIaHCTBAa NPHU BCTYIUICHMH B Opak ¢
MHOCTPAHIIEM, COKpalleHusl jula 0e3 rpakJaHCTBa, MPaBOBOMl cTaTyc juua 0e3
IpaKJaHCTBA, O MOYETHOM TPAXJTAHCTBE, YCIOBUS MPUMEHEHUSI MEKIyHAPOIHBIX
JIOTOBOPOB U APYTHUE MOJOKEHUS.

3a moutu 19 5er ero NOJIOXKEHHUS W HOPMBI B OCHOBHOM OTBEYalu
HOTPEOHOCTSIM IMIPABOBOIO PEryJIMPOBAaHMUS PA3IMYHBIX aCHEKTOB WHCTUTYTA
rpaxxgaicTBa. OJHAaKO, CO BPEMEHEM OTAENIBHBIE €r0 IOJOKEHUS CTald
HYKJIaTbCS B HOBOM TpakToBKe. B 310l cBsi3u Mamkinucu Onu PT 8. 08. 2015r1., Ne
1208 mpunsan HoBbid K3 «O rpaxaanctee PecnyOnuku Tamkukuctany, KOTOPIT
BCTYITHIT B JICHCTBHE TOCIE €ro OpUIHATBHOTO OMyOINKOBAHHS.

Hosiii K3, mo cTpykType U comepKaHUI0 HECKOIBKO OTIMYAETCS OT IO CHUX
nop neicrBoBasiiero K3 o rpaxnancree PT, KOTOpbI COCTOSUT U3 HEOOIBIION
BBOJIHOM yacTH, 9 rnaB u 54 crareit. Teneps sxe HOBBIN K3 cocTouT 13 HEOOIbIION
npeamOysbl, 7 THaB, TMOCIEAHSS, KOTOpas Ha3bIBaeTCsl 3aKIIOYUTEIbHBIC
nonoxkenus u 44 crarei. B HoBom K3, mo nHOMY pernaMeHTHpOBaHbI P HOPM U
MOJIOKEHUN  Kacarouecs  OOMMX — TOJIOKEHWH  IpaKJaHCTBA,  MOpPsIKa
npuoOpeTeHus W TMpekpainieHus rpaxaaHctBa PT, mnopsaka ompeneneHus
rpaXkJaHCTBA JAETEH IPU Pa3IMUYUU TPAXKIAHCTBA pOAUTENEN U T.1.be3yclioBHO,
psii HOPM 3aKOHA UMEIOT Koau(uKaluuoHHbIe cBolicTBa. OHHM B CpaBHEHHHU, CO

4 Ax60p Mamxmucu Omm PT. 1995, Ne 21, c1.243.
® «Hapogmas razera» 12. 08. 2015r. Ne 32 (20002). // Cm. Tamx. Texet K3 B razere «Jlxymxypust 12. 08. 2015 r.
Ne 162-163.
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CTapbIM 3aKOHOM BHOCST $ICHOCTh B IOHUMaHWW W B CIOCOOBI peaM3ariu
OTZEJIbHBIX MOJIOKEHUN U HOPM, YTOUHSIIOT MEXAHU3MbI UX OCYILECTBICHUS.

Cratest mepBass HoBoro K3 comepXUT B 4YHCIE OCHOBHBIX IOHATHIA
orpejiesieHs] HauboJsiee 3HaYuMbIe KaTeropui, CBA3aHHBIX C TpaKIaHCTBOM. Tak,
BIIEPBBIE HA YPOBHE 3aKOHA JAHO PA3bICHEHUE IMOHATHUS «BUJl HA KUTEIBCTBOY» -
o7, KOTOPBIM TMOAPA3YMEBAETCA «IOKYMEHT, YIOCTOBEPSAIOIIUNA JIMYHOCTD
WHOCTPAHHOTO TpaKJaHWHA WM Jula 0e3 rpaxiaaHctBa Ha Ttepputopuu PT,
MOATBEPKAAOIMINN TTOIYyYEHUE UM Pa3pelICHUsT Ha MOCTOSHHOE NPOKUBAHUE B
Tamxukuctaney. [losBrenne HacTosmeH neUHUIIMKA HA TAIKUKCKOM SI3BIKE, KaK
«TYBOXHOMAaMW HMKOMAT» SIBISICTCSI TOJIE3HON WHUIIMATUBOM B Jeje oOoramieHust
TaJKUKCKOW FOPUINYECKON TEPMUHOIOTUH U MPABOBOI MBICIIH.

B cT1.4 monoxxeHue o mpuHHOMINAX rpaxaaHcTBa PT sBisieTcss HOBOM, TOTOMY
yT0o B cTapoM K3 crennanbHO MPUHIUIBI HE OBUTH BBIJIETIEHBI, XOTS B OTJEIBHBIX
€ro CTAaThsIX HEKOTOPBIC MIPUHLIMIBI IPAXKIAHCTBA UMEJIU MECTO. Tak, HalpuMep, B
cT. 1 OBUIO MPEayCMOTPEHO, UYTO MPABO HA TPAXKIAHCTBO SIBISIETCS €CTECTBEHHBIM
nmpaBoM 4yenoBeka. Mcxond u3 atoro, B PT HUKOTO HENb3sl JIMIINTE TPa)KJaHCTBA
WJIM TIPpaBa U3MEHUTH TPAXKIAHCTBO. JTU HOPMbBI CO3BYUYHBI C MPUHIIUIIOM «IIPABO
KaXXJ0T0 JIMIIa HA TPaXXJAHCTBO» - MPEAYCMOTPEHHOE B HOBOM 3aKOHE.

Opnnako, Ha Haml B3MJIsA, (GOPMYJIUPOBKA HACTOSIIETO MPUHIUIA CIETYET
M3JI0KUTh HECKOJIbKO MHave. [[eJlo B TOM, UTO pedb UJET HE O IIPABE KaXIOTO
JUIa», a TPAKJIAHCTBOM MOKET 00JialaTh TOJIbKO YeJIOBEK. A JIHMIa MOTYT OBITh
busznueckumMu U ropuandeckumMu. FOpuaudyeckomy JUIly HE CBOMCTBEHHO HMETh
CTaTyC TpPa)KJIaHCTBA, TaK KAaK TIPa)KJaHCTBO IPUCYIIE TOJBKO YEJIOBEKY, T.C.
dbuznyeckomy nmiy. B cr. 15 Bceobmeit [lexmapanuu TmpaB dejgoBeKa
ITPOBO3IJIAIIEHO, YTO «Ka) bl 4el0BEK UMEET MPaBO HA IpaxxaaHCTBO». U, 31ech
CJI0Ba «Ka)/bIM YEJIOBEK» HE CIIy4YaliHOE BBIPAXKECHUE, & UMEET BAXKHOE 3HAUYCHUE
JUTSL OTIpeNIeTICHUs] CYObEeKTa MpaBa Ha TpaxxaaHCTBO. B npyrux Hopmax Hooro K3
HE pa3 yNnoTpeOsieTcs CI0OBa «JIUIL, JIUIa» KOTOPhIE KacatoTcs (PU3NYECKOTO JIUIIA,
T.€. KOHKPETHOTO 4YesioBeKka (rpaxkaanuHa PT, MHOCTpaHHOro rpakJaHuHa, Ul
0e3 rpa’KJaHCTBAa), OHHM aIpECOBAHbI YETIOBEKY. A B OTHOIICHUH MPUHIIMUIA «IIPABO
KaXXJ0TO JIMIla Ha TPaXXJaHCTBO» MPEYCMOTPEHHOE B CT. 4 HAJ0 CKa3aTh, YTO OHA
UMeeT o0lIee 3HAaUCHUE U HYXK/IA€TCSl B KOHKPETU3AIUH.

B vactu 3 Tto# xe cT. 1 craporo K3 Obuin ykaszaHbl €€ aBa NMPUHIIMIA:
«PaBHOE TPAKJIAHCTBO» U «EAUMHOE TPpaKIaHCTBO». A B HOBOM K3 mpenycMoTpeHo
TOJIBKO «PaBHONPAaBUE TPaKIaH, HECBA3AHHOE C OCHOBAHUSMH TNPUOOPETEHUS
rpaXJIaHCTBa», T. €. peUb HJAET O PABHOM TPaXKJAHCTBE. IJTO O3HAYaET
HEJIOMYIIEHUE KaKOro-TM0O MPEUMYINEeCTBa WM OTPAaHWYCHHUE MPaB TPakKIaH B
CBS3M C OCHOBaHUSAMH TNpuodOpereHus uMm rpaxkaanctBa PT. 3akoHomarenbcTBO
MPElyCMAaTPUBAET OTBETCTBEHHOCTh 3a HAPYLIEHHWE PABHOINPABUS TPAXKAaH B
3aBUCUMOCTH OT Ha3BaHHBIX OOCTOSTEIHCTB.

[IpencraBnsgercsi, 4TO B YHCIE MPUHIMUIOB TpPakJaHCTBA, B HOBOM K3
CJeI0Baio Obl MPEAYCMOTPETh MPUHIIUI «EAUHOE TPaKJaHCTBO», KOTOPOE UMEET
OoJIbIlIOE 3HAUYCHUE )il Onpe/esieHus ctaryca denoBeka B PT. Hanuuue enunoro
rpaXJaHCTBA 3TO BAXKHBIM MPU3HAK YHUTAPHOTO TOCYIApCTBA CBSI3aHHBIA C €ro
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CYBEPEHUTETOM U TEPPUTOPUATBHOMN LENOCTHOCTU. Kak pa3, ennHoe rpax1aHcTBo,
OIMH #3 BaxHbIX aTpulOytoB PT, Kak [EHTPaTU30BaHHOTO TOCYJIapCTBa.
3akperyieHue NPUHLUIIA €AUHOTO TPakJAaHCTBA HAa YPOBHE KOHCTUTYIIMOHHOTO
3aKOHA CIIY>KUTh OJIHUM W3 MPABOBBIX TFapaHTUI COONIOACHUS YHUTAPHOU (HOPMBI
rocyJ1apcTBa.

Hogsiii K3, noAroToBneH noj BAUSHUEM HOPM MEXIYHAPOIHOIO IpaBa. ITo
KacaeTcsl U Bompoca o crtaryce Jmia 0e3 rpaxaancTBa. CorigacHo KoHBeHIMH 0
COKpaIlleHHH 0€3 rpakJaaHcTBa, npuHsaToro B 1961r. u Bcrynusee B cuity 1973r.
BCE€ IMOJINCABIINE TOCYAAPCTBA JOJDKHBI IPEAOCTABUTH BCEM JIMI[AM POJIHUBIINECS
Ha €ro TEPPUTOPUU TPAXIJAHCTBO, B IPOTHBHOM CIIydae OH MOJKET CTaTh
anatpuaoM. ['ocynapcTBa 00s3bIBa€T COJICHCTBOBATH BCEM JIMIIAM, ITPOKUBAIOIIUM
Ha €ro TepPPUTOPHUH MpUuodpecTu rpaxaaHcTtBo. B noBom K3 ycranosneno, uto PT
NOJJIEP)KUBAET MPUOOpPETEHUE JHULIAMH 0€3 TpaxaaHCTBa rpaxxaaHcTBO PT u He
OPENATCTBYET NPUOOPETEHUI0 HMHU TpPa)xJaHCTBA HHOTO TrocynapcTBa (CT.
6).Kpome 3TOr0 B psizie HOPM 3aKpEIUICHbI T€ WJIM MHBIE CHEIU(pUUYECKHE MpaBa
aunia 0e3 TpaKmaHCTBa M WX Jerei, mpoxuBaromux B PT. Tak, B okono 10
cratbsix HoBoro K3 roBopuThcsi 0 mpaBax Jjul Oe3 Ipa)XJIaHCTBA U MX JIETEH.
Kpome Toro, B wumcie npuHnunoB rpaxnadctea PT, B K3 mnepeunciieHo
«CcozelcTBHE MPEOTBPALICHHUIO 0€3 TPaKIaHCTBaY.

B voBOM K3 cnenmanbHO He BbIIEIEHA HOpPMA, NOCBSLIECHHAs OJHOMY M3
ocHOBaHUil mpuoOperenus rpaxaanctsa PT — «B mopsake peructpamum». Ct. 21
craporo K3 nmpegycmarpuBai mECTh KATETOPUU JIFOJEH, UMEIOIIUE IPAaBO IpUEMaA
B rpaxzaanctso PT B mopsake perucrpaumu. B HOBoM K3 B OTAEnbHON CTaThe
HACTOSILIME KATETOPUU JIIOAEH He yka3aHbl. OJIHaKo, B HOpMax psaa CTaTell OHU
TaK WIA UHAYe UMEIOT MecTo. Tak, Hampumep, HOpMBI CT. 21 ctaporo K3 o npueme
B TpaxngaHctBo PT B mopsake perucrpanuu, B HECKOJBKO WHOW PENAKLUH,
3aKpeIieHbl B IIeCTOM ab3alle MepBOil YacTH M B MOCIHEAHMNA yeThipe al3aia
BTOpOil yactu cT. 16 HoBoro K3. ITpu 3ToM HOBBIN K3 He mpuMEHsIeT TEPMUH «B
nopsiike perucrpauumy». lIpuHIMNIMaIbHOE HOBIIECTBO 3aKJIIOYAETCS B TOM, YTO
npuoOpeTeHne  TpaxJaHCTBAa  JUId  KaTeropuu  JIIOAeM  yKa3aHHBIX B
COOTBETCTBYIOIIMX ab3anax cT. 16 mMpoMCXOIUT HAa OCHOBE WX XojaTaiicTBa, 0e3
coOmtoieHus TpeOoBaHui CT. 15 00 00X ycnoBusax npuema B rpaxaancTso PT,
T. €. B YIIPOILLEHHOM IOPsIKE.

Cr. 16 HOBOrO K3 HECKOJIBKO CYy3WJI KpPYT JIOJAEH MUMEIOIMIMX OCHOBAHUS I
npueMa B rpaxnaanctBo PT B ympomeHHoMm nopsake. B m. «a» craporo K3
[IPELyCMATPUBAJIOCH B UYKCIIE JIOJACH UMEIOIIUX IIPAaBO Ha YIIPOLIECHHBIM IIPUEM B
rpaxaancTBO PT «OwiBmnx rpaxkaan CCCPy», teneph Takoil MOPSIOK TpueMa
pacnopocTpaHseTcsi TOJIbKO Ha «BerepaHoB BOB, wumerommx rpaxaaHncTBO
osiBiero CCCP u nmpoxkuBaromux Ha Teppuropur PT» (cm. abzan 2 yvactu 1
cT.16).CMBICIT HACTOSILIETO pa3rpaHUUYEHUs Kpyra JIOJIe HMMEIOIUX IpaBO Ha
IprueM B rpaxaaHcTBo PT B ympomeHHOM mopsiake, MOHSTHO. Jleno B TOM, 4TO
nociie pacnaga CCCP yxe mponuio 24 roma, OBIBIIME COBETCKHUE TPaKIaHE B
OCHOBHOM YK€ OIpPeleIINCh C BBHIOOPOM CBOEr0 TPakIaHCTBA, IOSTOMY
HACTOSILINN BOIPOC TENEPD HE CTOM YK aKTYaJIbHBIN.

37



Hosbiii K3 He comepXUT OJHO M3 OCHOBAHHUM MPEKPAICHUS TPAXKIAHCTBO
PT «BcnencTBue nuieHus rpaxaaHcTBay (cM. m. «m» cT. 27 craporo K3). B uem
MPUYMHA, YTO MOCIYXWJIa Il OTKa3a OT HAcTOSIIEd HOpMBI. Takoll MOaxon
CIIy4alHBIM WM TIpoJyMaHHass U 00OCHOBaHHAas MO3MIMS 3akoHonaarens. Ckopee
BCETO, ATO YMBINUIEHHBIA TOAXOJ MW CBSI3aH C HACTOSIIIEH CYIIHOCTBIO U
MpeAHAa3HAYCHUEM HHCTUTYTA TPAKIAHCTBA — KAK HEOTHEMIJIEMOE ITPABO YEIOBEKA.
Heno B toM, uro K3 permameHTHpyeT BCE€ BO3MOXKHBIE CIy4aW NPEKPAICHUS
rpaxxganctea PT (BeIxox, yTpara, OTMEHa pelieHusl O IpHUEME B IPAKJIaHCTBO U
T.A.). 3a MpeJenaMu HAaCTOSIIEH HOPMBI HE OCTAeTCA APYTUX OCHOBAaHUM, KOTOPbBIE
JaBai  Obl COOTBETCTBYIOLIMM OpraHaM IpaBO MPEKPATUTh T'PakJIaHCTBO
YeJioBeKa MyTeM JuIIeHus. BrienasBannas ctaths BeeoOmelt Jexknapanuu npas
YEJIOBEKa COAEPKUT HOPMY O TOM, 4TO «HHKTO HE MOXET OBITh IMPOU3BOJIBHO
JUIIEH  TpaXJaHCTBAa WM I[IpaBa HW3MEHUTh CBOE TpaxaaHcTBo».  Jlaxke
COBEpUIECHUE MPECTYIUICHUS WJIM MTPOTUBONPABHOIO JEHCTBUSA HE JAE€T OCHOBAHUS
U1 JIMIIeHWs rpaxiaHcTtBa. [lns »Tux cioydaeB 3akoHojarensctBo  PT
IIPENYyCMaTpUBAaET  COOTBETCTBYIOIME  MEPBl  YIOJIOBHOM,  IPaKIAaHCKOM,
aAMUHUACTPATUBHON M HWHOW OTBETCTBEHHOCTH, HO OTHIOJb HE JIUIICHUS
rpaxxgaHcTBa. B KoHIle KOHIIOB, ObITh WM HE OBITh TpaxkganuHom PT —
€CTECTBEHHOE HEOTHEMJIEMOE IIPABO KAXAOTO 4YeJOoBEKa mpoxkuparomero B PT.
[ToaTOMy rocynapcTBO B JIMLE CBOMX OPraHOB HE HAACIIOTCSA ITOJIHOMOYHUEM
JIMIICHUS YEJIOBEKa €ro IpaKJaHCTBA. TOJNBKO B TOTAJUTAPHBIX U JUKTATOPCKHUX
peXUMax TOCYIapCTBO HAIENSIETCS HACTOSIIMM IOJHOMOYHMEM M HEPENKO OHa
IPUMEHSETCS B OTHOLUEHWM WHAKOMBICIHSAIIMX Jtoaeu. Takas mpakThka nmena
MecTo B ObiBIIEM CoBeTckom Cotro3e.

B mpouecce paspabotku mnpoekta K3 o rpaxmanctee PT B cpencrBax
MaccoBOil HMH(OpMaUMU 0c000€ BHUMAHUE YJIEISAIOCh HEKOTOPBIM YCIOBHSIM
MpUeMa B TPaKJAHCTBO, B YACTHOCTHU, Ha «3HAHUE T'OCYJAPCTBEHHOrO S3bIKa Ha
ypoBHe obmenus» (cT. 15). C TpeBoroi roBOpuIId, YTO TaKoe TPEOOBAHHE MOMKET
noMemars npueMmy B rpaxaaHctBo PT. Opnako, Ha Haml B3IUIsL, HACTOSIIEE
TpeOOBaHUE HUCKOJBKO HE BBI3BIBAET OMACEHHE, MOTOMY 4YTO OHAa OOBEKTHUBHO
HEoOXoaMMa W TPUCYTCTBYET B 3aKOHOJATEIHCTBE MHOTHX TOCyIapcTB. Tak,
Hampumep, cornacHo paszaen 111, gacts 1, 1423, maparpad 1 CBoma 3akoHOB
CIHIA — tuTyn 8 «3HaHUE AHTIIMKCKOTO $3bIKa, B TOM YHUCIE YMEHUE YUTaTh U
nYcaTh M MCIOJIb30BaTh B peud Haubosee ymnoTpediiseMble CIOoBa aHTJIMHCKOTO
A3bIKay, a mnaparpad 2 npeaycMaTpUBaeT «3HAHHE U TOHMMAaHUE OCHOB UCTOPHH,
NPUHLKTIOB U (popMbl ipasiterns Coemunennsix [ltatoy.” Hacrosiiee ycmosue
HE JIOJDKHO MyraTh OOBbIBaTeNs, TaK Kak 4YeJIOBeK Uu30paBlIee MECTO CBOETrO
KUTEIHCTBA HACTOSIIYIO CTpaHy M HUMEIOIEe HaMEpEHUE IOCEUThCS B HEW,
JOJDKEH MMETh BO3MOXKHOCTh NPHUOOIIATHCS HA TOCYAAPCTBEHHOM SI3bIKE JTOU
CTpaHbl W COOJIIOJIaTh €ro 3aKOHBbl. JTO 3JIEMEHTapHOE TpeOOBaHUE, KOTOpPOe
OOBEKTUBHO BBITEKaeT U3 YCJIOBHUS 4YEJOBEUYECKOIO CYIIECTBOBAHHUA B

® Coenunennpie IllTaTer Awmepuku. Koncturynus u 3akoHonatensssle akTel. — M., IIporpecc, Yausepc. 1993.  -C.
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OTNpEeNeNeHHOM OOIIECTBE, OTBETCTBEHHOCTH 3a COOJIOJCHUS 3aKOHOB 3TOM
CTpaHbl U YBOXKCHUS K MO3UTUBHBIM TPAJULIUSAM U HPaBaM KOPEHHBIX HAPOJOB.

B otnomenuu Hopmbl K3 00 o6mmx ycinoBusix mpuema B rpaxaaHcTBo PT «
- HE HaxOoXJCHHe TMOJl YTrOoJOBHBIM IpecieaoBaHueM» (ct. 15) cuemyer
OCTaHOBUTHCS Oojiee moapoOHO. Jleno B TOM, 4TO Hacrosimiass Hopma Oosee
Pa3BEPHYTO 3aKperieHa U B Tpex ab3anax ctathu 18. B HUX mpeaycMOTpeHo, YyTo
OCHOBaHHEM JUIsI OTKJIOHEHHs XOJaTaiicTBa O IMPUEME WM BOCCTAaHOBJIEHUU B
rpaxaanctBe PT aBisroTcs, eciii XOAaTaWCTBYIOIIMM YEIOBEK « - OCYXKJEH 3a
COBEPIICHUE TSDKKUX U 0CO00 TSKKHUX MPECTYIUICHUI»; « - HaXOAUTCA MOJ
YTOJIOBHBIM MPECIICIOBAaHUEM»; « - OTObIBAET HAKa3aHWE B BUJEC JIMIICHUS
CcBOOOBD». B OTHOIIEHNN YeOBEKa OCYX AEHHOTO M OTOBIBAIOLIEH CPOKA JIMIIECHUS
CBOOOJBI HET COMHEHHS, YTO CIEAyeT BO3JEpPKAThCA OT €ro IpuemMa B
rpaxaanctBo PT. UTo kacaeTcst HOpMbI 0 HAX0KIAECHUH YEJIOBEKA 10 YTOJIOBHBIM
[IPECIICIOBAaHUEM», HA HAalll B3IV, CJIEAYyEeT OllacaTbCsl €€ PaCLIUPUTEIBHOIO
TOJIKOBAaHHUS W INPUMEHEHUsA. YTOJOBHOE 3aKOHOJATENBCTBO IIPEIyCMaTPUBAECT
pa3jIuyHbIE  OCHOBAHHUS [UIA YTOJIOBHOTO INIPECIEAOBAHUSA KAaK B OTHOLICHHU
TSUKKUX, TaK U B OTHOLLIEHHUH JIETKUX YTOJIOBHBIX IpaBOHapyuieHui. Kpome toro,
YEJOBEK MOXKET HaXOAUTHCS II0J YrOJOBHBIM IIPECIIEIOBAHUEM BCIIEICTBUE
MOJIO3PEHUs B COBEPIICHUM Kakoro jubo npectymienus. [Ipencrasisercs, 4ro B
OTHOLIEHHUM YEJIOBEKA COBEPIIMBIICE HE3HAYUTEIIBHOE IIPABOHAPYILICHUE WU
HaxOJSIIEECs MO MOJO3PEHUEM B COBEPIICHUM JIETKUX INPECTYIUIEHUA OTKa3 B
NPUHATHE €ro B rpakaaHcTBO PT siBisieTcs odeHb CypoBBIM. Takke HEOOXOIUMO
o0paTuTh BHUMaHUE K TOMY, YTO MEXIY YrOJIOBHBIM 3aKOHOJIaTE€ILCTBOM HaIllleh
CTpaHbl U 3apyOE€KHBIX CTPAH CYLIECTBYET OMNPEIECICHHOE pPa3IMuue B MOHSITHH
OCHOBAHWHU YTOJIOBHOTO mpecienoBanus. [Ipu nmpueme mnm orkasza xomgaTanucraa o
npueme B rpaxkaanctBo PT, mpencraBnasier WMHTEpEC,  KaKUM YrOJOBHBIM
3aKOHOJIATENILCTBOM HY)KHO PYKOBOJACTBOBATBHCS, HAIIUM WJIA COOTBETCTBYIOLIUM
MHOCTPAHHBIM rocyaapcTBoM. Ha Hau B3risia, npu pemeHun HaCTOSIIEr0 BOIpoca
HAJI0 PYKOBOJACTBOBATHCS 3aKOHOJIATEIBLCTBOM TOM CTPaHbl, B T'PAXIAHCTBE
KOTOPOIr'0 HaXOAWJICS XOAATalCTBYIOIIUN YETIOBEK.

Kak u B ctapom K3 o rpaxnanctee PT (1995 r.) oot K3 B onpenenenuu
rpakKJaHCTBa OepeT B OCHOBY NPHUHIIUIBI «IIpaBa KPOBH» W «IPABO TOUYBBD»
KOTOpbIE TPUMEHSIOTCS BO MHOTHX 3amajHbIX CTpaHaX, OCOOCHHO TOCYyJIapCTB
JlatmHckon  Amepuku. B cooTBeTCTBMM € NPUHLMIOM IIpaBa  KpPOBH
HOBOPOXKICHHBIA MPUOOPETAET TO TPa)kJAaHCTBO, KOTOPOE MMEIOT €ro POJAUTENU
HE3aBUCUMO OT MECTOXHUTENIbCTBA MNociienHux. Xors B K3 mpsmo HacTosuii
MIPUHIIAI HE Ha3BaH, OJIHAKO, UMEHHO TaKOM MOPSIIOK TPUOOPETEHHS TPaKIaHCTBA
PT no poxnaenuto B Heil npegycMmorped. Cormacuo n. 1 ct. 13 HoBoro K3 PT
«PebeHOK, poAUTeNd WU €IUHCTBEHHBIH POJIUTEIh KOTOPOrO HAa MOMEHT €ro
POXKIEHUS ABIAIOTCA rpaxaanamMu PT, cunraerca rpaxnanuaoMm PT, He3aBucumo
OT MeCTa ero pokJacHus». B cooTBeTcTBUU C 11. 4 naHHOH cTaThu «PebeHok, oauH
Y3 POJUTENEN KOTOPOTO K MOMEHTY €r0 POXKIAEHHS COCTOsI B rpaxnancTee PT, a
JIPYTOM SIBIISICA JIUIIOM O€3 TpakIaHCTBa, JHOO ObUT HEWU3BECTHBIM JIUIIOM,
HE3aBUCUMO OT MECTAa POXKAECHHUs, cuuTaeTcs rpaxiaanuHoM PT». Mmerorcs u
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JpPYrM€ HOPMBI MOATBEPKIAIOIIME NPUMEHEHUE 3TOr0 NOpHHOMOA. ITO
00CTOSATENBLCTBO JJ1st coBpeMeHHOM PT, siBisieTcst oueHb BaXKHBIM, TaK KaK B CBSI3U
MOCTOSIHHBIM TIOTOKOM TPYAOBBIX MUIPAHTOB B OJIMKHUE U JAJIbHUE CTpPaHBbI,
JUIUTENIbHbIE KOMaHAUPOBKU (ydeba, CTaXXUpOBKa, JIEYEHHWE U T.1), CIydau
pOXACHUS TaM JETEd OT TIpaXJaH HAIIeW CTpaHbl CTAHOBUTCS TUIHMYHBIM
ABJICHUEM. YK€ PacTyT NIeTH, poAuBIIMecsa 3a npeaenamu PT, koTopsie emé He
ObIBasiM Ha pojauHe. JIJisi HUX MUMETh TPaKJAAHCTBO CBOMX POJUTENECH HaAeKHAs
rapaHTyusl HE MOTEPSTh, & COXPAHUTH CBOU KOPHBI.

[IpyHiMn mpaBa MOYBBI, O3HAYAET, 4YTO HOBOPOXKICHHBIA IMOJYy4aeT
IrPakIaHCTBO TOW CTPAHbI, HA TEPPUTOPUU KOTOPOU OH POAMIICSA, HE3ABUCUMO OT
rpaxxgancTa poaurteneid. B HoBom K3 o rpaxnancree PT wacTuuHO npu3HaH
INPUHLKAN TpaBo IMo4YBbl. B Hel mnpemycmorpeHo, urto «lIpum pasznmnunom
TPAKJIAHCTBE POAUTENICH, OJMH U3 KOTOPBIX K MOMEHTY pOXICHHS peOeHKa
apisuica rpaxkaanuHom PT, pebenok npuobOperaer rpaxkmancro PT, ecnu oH
pomwics Ha Ttepputopun PT» (4.2, crt. 13). «PebGeHOK, pOIUBIIMICS Ha
tepputropun PT, oT nuir 6e3 rpakgaHCTBa, €ClIM OHM 00a WM OJAMH U3 HHX
NOCTOSIHHO TmpokuBaeT B PT, mpusnaercsa rpaxmanuHom PT» (u.7, cr. 13).
«Pebenok, poauBimiicss Ha Tepputopuu PT, ponurenun KOTOpOro HEM3BECTHEHIE,
npuobperaer rpaxnaancteo PT» (4.8, cr.13). Cormacso K3 wuctunnoe
MpeHa3HAaYeHUE MPHUHIIMIA MPABO MOYBHI 3aKJIIOYAETCS B TOM, YTOOBI peOEHOK
ponuBiieecs B PT, Hu B koeM cilydae He octaiica Oe3 rpaxaaHcTBa. Peanusys
HacToAMA mpuHIUI PT BBINOTHAET CBOM 0053aTENbCTBA BBITEKAIOIINME W3
MEXIYHApOIHBIX AKTOB O IpaBax peOeHKa.

Hogeiit K3 00cTOsITENBHO perynupyeT BONPOCHl OMPEAENICHUs IPak1aHCTBO
neTed, OCOOEHHO TMpU M3MEHEHHHM TpPaXIaHCTBO POJUTENEH, OMNEKyHOB H
noneyutenei. [Ipu pemeHnn HacTOSMMUX BOIPOCOB M PAa3pELIEHUH CIIOPOB MEXKIY
pPOAUTENIAMHU, ONEKYHAMHU M IMOMEUYUTEISMU MO IOBOAY TPa)XJaHCTBA JETEU U
HE/IEECIIOCOOHBIX JIUI] 3aKOH MPEANUChIBAET CyJy y4ecTh MX MHTepechl (1.5, CT.
29). 3nauntensHoe BHUMaHue K3 ynenun onpeneneHuio nopsijaka npuoOpeTeHus
rpaxxaaHcTBa pebeHka mpu ychiHOBIeHHMH. Y. 1 cr. 28 rimacuTh, 4T0 pEeOCHOK,
KOTOPBIA YCBIHOBJIEH rpaxaaHnHoM PT wnu cynpyramu — rpaxnpanamu PT, nim
Cynpyramu, OJWH U3 KOTOPBIX COCTOMT B rpaxxaanctse PT, a apyrou ssisercs
JUIIOM 0€3 rpakIaHCTBA, CTAHOBUTCS TpaxaaHUHOM PT co JHS ero yChIHOBIICHUS,
HE3aBHCUMO OT MECTA IIPOKUBAHUS, IO XOIaTAWCTBY YCBIHOBUTENS, SBISIOIIETOCS
rpaxganuHiom PT. A B 4.2 HacTosimeld CTaTbM YCTAHOBJIEHO, YTO B Ciy4ae
OTCYTCTBUSI B TEUYEHME OJHOrO TroJa CO JHS YCBHIHOBIICHHS XOJaTaiCTBa
yCchIHOBUTENEN peOeHok npuodperaeT rpaxaancTBo PT, ecau on npoxusaet B PT.

Heo0xoanMo OTMETUTh, YTO *HU3Hb KaXJO0T0 3aKOHAa MUMEET MPOAO0HKEHHE B
peanuzainuu ee HopM U noJsioxkeHuit. Koneuno, 6onbmmHCTBO HOpM K3 siBNsiroTCst
HOpMaMu TMpsaMoro pAedctBuss. OpHako, I peanu3aluyd OTAEIbHBIX HOPM
HEOOXOJMMO TIPUHSATHE COOTBETCTBYIOIIMX HOPMATHBHBIX IPABOBBIX AaKTOB
MPEyCMATPUBAIOIINE TMOPANOK WX MpUMEHEHUs. Tak, Hampumep, NOPSIOK
MPEIOCTABJIEHUs] TMMOYEeTHOro TrpaxnaanuHa PT onpenenserca IlomoxenneM o
noyeTHoM rpaxnaanune PT, yrBepxnaembiM Ilpesumentom PT (ct. 9). Takas
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HOopMa Obuia mpenycMoTpeH u B ctapom K3 o rpaxmancrse PT (ct. 10).
[Tockonbky Hacrosiee [lonoxenue B PT emé He npuHATO, yKa3aHHAas HOpMa HU
pa3y He pealn30BbIBaliach. XOTS TaKHE€ Ka3yChl HA MPAKTUKE UMEIU MECTO H
OTHEJIbHbIE HWHUIMATHUBBI 1O TNPEAOCTABICHUIO TNOYETHOro TrpaxkaannHa PT,
OTZEJIbHBIM MHOCTPAHHBIM Tpa)KJlaHaM UMeromuM 3aciayru nepex PT, 1o stoit
MPUYUHE OB OTKJIOHEHBI.

Ha nam B3risin, B HoBoM K3 MMeErOTCss HEKOTOpbIE U3IUIIHUE MOAPOOHOCTH.
Hampumep, 1o copepkanuio HOPMBI CT. 19 u 25 odeHb OJM3KU M TIPH KEJITAHUH,
0e3 ymepba uX Ha3HAYCHUH MOXHO ObUTIO OBl M3JIOKHUTH B OJHOUM cTaThe. Takoi
nyTb Obu1 H30paH B K3 o rpaxnpancrese PT 1995r. (cm. cr. 26). OHa Obuia
chopMyIMpOBaHa KaK BHIOOP TpakaaHCTBa Npu u3MeHeHuu rpanuibl PT. Takum
Ke 0o0pa3oM MOXHO ObUI0 Obl OOBETUHWUTH HA3BaHHBIX cTared HOBOro K3.
CnemyeT OTMETUTh, UYTO TPAKIAHCTBO OJWH W3 TOMYJSAPHBIX HHCTUTYTOB
roCyJJapCTBEHHOTO MpaBa M MEXIyHapoJHOro mnpasa. Mcxons W3 TyMaHHBIX
COOOpaKEHUM, P U3MEHEHUU TOCTPAHULIBI KUTEISAM OMPEIEICHHON TePPUTOPUH
yCTaHABJIMBAETCA JIOCTATOYHO YAOOHBIM CPOK /Jis BHIOOpA TPa)kIaHCTBA MEXKIY
JIBYX JTOTOBAapUBAIOIIUXCS TocyaapctB. [Ipudem BbIOOp HOHKEH OBITH CBOOOIHBIM
U KUTEIU TAaHHON TEPPUTOPUU AOJKHBI CAMU CAMOCTOSITENIBHO PEMIUTH BOIIPOC O
BBIOOpE TpaXkAaHCTBa TOTO WK MHOTO rocyaapcTa. Hooiit K3 ucxoaute u3 atoro
0OCTOSATENIHCTBA.

B noBoM K3 Oonee yeTko ompeneneHbl MOJTHOMOYMS YHOJIHOMOYEHHBIX
opradHoB no Bomnpocam rpaxaanctsa PT. Teneps kpyr momnomounii [Ipesunenrta
OoJIbllIe CKOHIIEHTPUPOBAH HA BOMPOCAX YTBEPXKIACHUS COOTBETCTBYIOIIUX
MOJIOKEHHUM 1O KOHKPETHBIM BOIPOCAM Tpa)KJaHCTBa (O MOPSAKE PacCMOTPEHUs
BOIPOCOB  TpakJAaHCTBA, O TIOYETHOM TPAXKJIAHCTBE, O KOMHCCHUU O
MpeABAPUTEITLHOMY PACCMOTPEHUIO BOMPOCOB TPa)KAaHCTBA U JP.), ONpEIeIeHUN
nopsiika AEATEIbHOCTA W B3aUMOJCKHCTBHS  YIOJIHOMOYEHHBIX  OpraHOB,
paccMaTpUBAIOIIMX BOMPOCH TpaxaaHnctBa uU T.4. (cr. 31). B moaHomounu
OpPraHOB BHYTPEHHHMX JE€J1 W OpPraHoB HHOCTpaHHbIX nen1 K3 oTHocHuTh
WCIIOJIHEHUE aKTOB, NpuHAThIE IIpesmaeHTrom no Bompocam rpaxaanctsa PT
(ct.ct. 33 1 34). Bonee 00CTOATENBLHO PETTIAMEHTUPOBAH MOPSIOK PACCMOTPEHUS
3aIpOCOB M PELICHHE BOIPOCOB IrpaxaaHcTBa PT, B3umanue rocyaapcTBeHHOU
MONUIMHBI U KOHCYJIBCKUX COOPOB, OMpPENENIEHbl CPOKU PACCMOTPEHHS 3alpOCOB,
KOHKPETU3UPOBAHbI JOKYMEHTHI, BbIJIaBa€Mble B CBSI3M C NPUOOPETEHHEM WIIU
MpEeKpaIleHeM TPaKIaHCTBRA.

B nenom mnpunstue HoBoro K3 o rpaxknanctBe PT 06e3yciioBHO sBisieTCS
HOBBIM DJTarioM B Jejie JajdbHEWIero COBEPIICHCTBOBAHUS 3aKOHOJATEIHCTBA
pecnyOJIuKH 10 BOIPOCaM IpakKJaHCTBA.
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HNmomoB A.U.
AHHOTALUSA
HoBblii 3Tan B pa3BUTHH MHCTUTYTA rpaxaancTea B Pecnmy0inke
Tamxukucran

[TpoGsieMbl NPaBOBOrO PETYJIMPOBAHMSI BONPOCOB TI'PAKIAHCTBA BBI3BIBACT
Oonbmoil uHTEpec. Tak Kak Tpa)TaHCTBO BaKHEHIIMU aTpuOyT rocynapcTBa H
rpakIaHe B COBOKYIHOCTH COCTABJISIOT HAPOJ CTPaHbI, BBICTYNAIOT OCHOBHBIM
cyOBeKTOM TmpaBooTHOWEHUs. Hapon B nMie rpaxnaH CTpaHbl SIBISETCA
OCHOBHBIM HCTOYHHUKOM T'OCYJAPCTBEHHOM BIJIACTHU W HOCUTEIIEM CYBEPECHMUTETA.
[lopToMy BONPOCHI ONPEAECNEHUS TPAXKIAAHCTBA, KPYr JIML  SBJITIOLIUXCS
IrPAKJAHUHOM, B3aHMMOOTHOILIEHHS TOCyJapcTBa M TIpakIaHWHA, MpPEeAesibl HX
B3aMMHBIX MpaB U 00A3aTENBCTB W BOOOIIE MX OTHOIICHMS, BO3HHUKAIOIIME IO
IIOBOJY TPaXJAHCTBA, SBISAIOTCA IMPEAMETOM KOHCTUTYLHOHHO-IIPaBOBOIO
perynupoBanus. B naHHONM cTaTbe aBTOPOM INPOBEIEH CPABHUTEIBHO-IIPABOBOU
ananu3 HoBoro K3 PT «O rpaxnmanctee PT».

Imomov A.l.
The summary
A new stage in the development of the institution of citizenship in the
Republic of Tajikistan

Problems of legal regulation of citizenship is of great interest. Since the
nationality of the most important attribute of the state and citizens together
constitute the people of the country, is the main subject of the relationship. The
people in the face of the country's citizens is the main source of state power and the
bearer of sovereignty. Therefore, issues of nationality, is a citizen of the circle of
persons, relations between the state and the citizen, beyond their mutual rights and
obligations and all their relations arising about nationality, are subject to
constitutional and legal regulation. In this article, the author conducted a
comparative legal analysis of the new Constitutional Law "On Citizenship of the
Republic of Tajikistan."
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OiieB X."

3akoH «O cucreme OpraHoB rocyapcTBeHHOro ynpasJjenust Pecnyoauku
TamkukucTan» Hy:K1aeTcss B HOBOM peJaKuuu

KaroueBble cJji0Ba: HCIIOJIHUTEILHEIE OpraHbl, 3aKOHOJATCJIbHAasA TCXHHKA,
oprassl ynpasieHus, [Ipe3uneHT, KoHTpoJb
Key words: the executive bodies, legislative technique, controls, President

C mnpunsitueMm 3akoHa PecnyOmuku Tamxukuctan «O cucTeMe OpraHoB
rocyJapcTBeHHOTO yripaBiieHus PecnyOomuku Tamxukuctan» ot 16. 04. 2012r.,
Ne82 INlapnament PecnyOnuku TamKMKUCTaH Ha 3aKOHOAATEIBHOM YPOBHE BHEC
ONpPEJEICHHYI0 SICHOCTh B CHCTEMY OpraHOB TOCYJAapCTBEHHO YHPABICHUS
Pecnyonuku Tamxukucran (PT) mo ocyilecTBICHUIO HUCIOJHUTEIBHOW BIIACTH,
OCOOCGHHO B  «OCHOBBI TIPAaBOBOIO  MOJIOKEHUE IICHTPAIBHBIX  OPraHoOB
WCIIOJHUTEILHON BJIACTU». OTUM 3aKOHOM YTOUYHEHBI CTAaTyTHBIE TOJOXEHUS
CHUCTEMbl OpPraHOB TOCYJApPCTBEHHOTO YIPABJICHUS, OMNpPEIEICHbI UX MECTO B
€UHOM CUCTEME OPTaHOB UCIIOJTHUTEIBHOMN BJIACTH PECITYOJIUKHU U T.1.

3aberas BIpeab, OTMETUM, YTO aHAJIU3 €ro COACpP)KaHUSA C TOUKH 3PEHUS
MpeaMeTa MPaBOBOrO PETyIMPOBaHUsA, JA€T HAM OCHOBAHUE IOJaraTh, 4YTO JTaHHbBIN
3aKOH B OMNPEIEIICHHOW CTENEeHUW BCTYNAe€T B IPOTUBOPEYHE HE TOJBKO C
Koncrurymueit PT, KOHCTUTYIMOHHBIMM 3aKOHAMH PECIYOJIMKH, HO U C
MPABOTBOPYECKOW TEXHUKOM, yCTaHOBIEHHOW 3akoHOM PT «O HOpMaTHBHBIX
mpaBoBBIX akTax» OoT 26. 03. 2009 r. Ne506. Takue HegOoCTaTKU IIPU pa3pabOTKe U
YTBEPXKIECHUU 3aKOHA, HAa HaIll B3TJISJ, BO3HUKIIM IO TOW MPOCTON MPUYMHE, YTO
OHO HE€ ObUIO MOABEPTHYTO MNPOPECCUOHAIBHOW HKCIEPTU3E HA MPEAMET €ro
cooTBeTcTBUSI KOHCTUTYIIMM # JEHUCTBYIONIUM KOHCTUTYIMOHHBIM UM HWHBIM
3aKOHAM C TOYKH 3PEHHS TEOPUH TOCYJAPCTBEHHOTO yIPaBJICHHUS, COOTBETCTBEHHO
U KOHCTUTYLIMIOHHOMY CTpOIO pecnyOnuku. M3mokeHHass HUKE TOYKa 3pEHUs
MOXET HE COBMAJaTh C MHEHHEM 3aKOHOJAATENCH, OTACIbHBIX YUEHBIX, FOPUCTOB-
MPAKTUKOB U BBI3BATh KUBYIO JUCKYCCHUIO C TOUKU 3PEHUSI COBEPIIICHCTBOBAHUS HE
TOJIBKO JAHHOTO 3aKOHA, HO W VIYYIIEHUS KadyecTBa HOPMOTBOPYECKOMN
NESATeTbHOCTH BHOBb ~ W30paHHOTO TMapjamMeHTa U JAPYTHuX CyOBEKTOB
HOpMOTBOpuecTBa B PT.

[To cBoelt CTpyKType 3aKOH COCTOUT W3 mpeamOyibl, 4-x riaB u 21 crarbu.
PaccMoTpum oTnenpHBIE €ro MosIokeHus. Tak, B mpeamOyiie 3aKoHa 3aKperuieHo,
YTO «HACTOSIIIMI 3aKOH OMNpEAeNsIeT CUCTEMY OpPraHoB TOCYAapCTBEHHOIO
ynpaBiaenust ~ Pecnybmuku — Ta/pKuKWCTaH,  peryjvpyeT  MpaBOBble U
OpraHU3allMOHHBIE OCHOBBI MX JCATEIbHOCTW». Takas HopMa IPOTUBOPEUYHUTH
KoHcTuTynium pecnyOJMKM W Ha €ro OCHOBE IMPHUHATBIM KOHCTUTYIIMOHHBIM
3akoHaMm PT.

*loueHT Kadeapsl KOHCTUTYIIMOHHOTO IpaBa TalKUKCKOro HAIIMOHATLHOTO YHUBEPCUTETA, K.10.H.
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Bo-nepBbIX, MOCTPOEHUE CUCTEMBI OPraHOB TIOCYJIApCTBEHHOI'O BJIACTU U
YOPaBJIEHUS SBISETCA MPEIMETOM KOHCTUTYLIMOHHOTO pETyJIUPOBaHUA, T.K.
MIOCTPOCHUE CHUCTEMBI OpPraHOB TOCYAAapCTBEHHOW BIIACTH W  YNPABJICHUS
MIPOU3BOJIUTCS B COOTBETCTBUM C TOCYHApPCTBEHHBIM cTpoeM PT, 3akperuieHHOU
Koncrurynueii PT.

Bo-BTOpBIX, Takas HOpMa OrPaHUYMBAET KOHCTUTYLMOHHOE IOJTHOMOYHMS
[Ipesunenta PT mo oOpa3oBaHvI0 M YNPa3AHEHHIO OPraHOB HCIIOJHUTEILHON
Bnactu PT. Tak, cormacHo m.3 ctr. 69 Koucrurynum PT Ilpesupent PT
00pa30BBIBAET W YIpa3gHSIET MHHUCTEPCTBA U TOCYAApCTBEHHBIE KOMUTETHI.
N31m0KeHHOE CBUAETENIBCTBYET O TOM, YTO ONPENEIEHUE CHUCTEMBI OpPTaHOB
VICITOJIHUTENIHON BJIACTH WJIM FOCYJApPCTBEHHOTO YNPABICHHUE BBIXOJUT 3a PAMKHU
paccMaTpUBAaEMOI0 3aKOHA, OHO SIBJISETCS NPEIMETOM KOHCTUTYIIMOHHOIO
perynupoBanus. Eciau monaratb, 4TO AaHHBIA 3aKOH IMPABUIBHO, 0OOCHOBAHHO
3aKpeNWI yCTAHOBJICHHE CHCTEMBI OPraHOB T'OCYJIAapCTBEHHOIO YIPABIIECHHUS, TO
TOTJ1a 3aKOHOMEPHO BO3HUKAET U IpYyroi Bonpoc. Kak MOryT KOHKpETU3HPOBATHCS
KOHCTUTYLIMOHHBIE TMOJOXKEHUS MPOCTHIMU M OOBIYHBIMM 3aKOHAMM, KOT/Ia 3TH
KOHCTUTYIIMOHHBIE BONIPOCH B PT perynnpyroTcss KOHCTUTYLHMOHHBIMU 3aKOHAMM?
[Toaromy ecan rTayOxe NpoaHAIM3UPOBATh COJAEPKAHUE JAHHOTO 3aKOHa,
HEIIPEMEHHO MOYKHO IIPUWTH K BBIBOJY, YTO JAHHBIM 3aKOH B HEpPapXU4eCKOU
cucreme npaBoBbiX akToB PT 3aHmmaeT kak Obl MPOMEXKYTOUHBIE MO3UIUH 10
OTHOLIEHUIO K KOHCTUTYIIMH U KOHCTUTYIIMOHHBIM 3aKOHaM. Takoi MoaxXoa 4y
npaBoBou cucteMe PT. ITockonpky Ha ocHOBe KOHCTUTYIIMN, KOHCTUTYLITMOHHBIMU
3akoHamu PT omnpenenstorcs cucteMa W MOPSAOK (OPMUPOBAHUS OPraHOB
UCIIOJIHUTENIbHOM BJIACTU M COOTBETCTBEHHO OPraHOB T'OCYJapCTBEHHOTO
YIPABJICHHUS.

bonee Toro, B 4.l cT. 1 3akoHa mpeaMeT peryaupoBaHus U cdepa ero
NeHCTBUS ompeneneHa ciueayomum obpazoM: «l1. Ilpenmerom perynupoBaHus
HACTOSIIIEr0 3aKOHA SBJISIETCS NPABOBOE IOJIOKEHUE HCIOJHUTENBHBIX OPraHOB
rOCYAapCTBEHHOW  BJIACTH, IIOJAYMHEHHBIX M  mojoTrdeTHbiX [Ipe3uneHrty
Pecniyonuku Tamxukucran win [IpaButensctBy PecnyOnmuku Tamxukucran, a
TAaK)K€ OCHOBBI OPraHM3allui HMX JEATEIbHOCTH B CHCTEME TIOCYJIapCTBEHHOIO
YIPABJICHUS.

Takoe HOPMOTBOPYECTBO MOPOXKAAET MHOIO BONPOCOB. C TOYKH 3pEHHUSA
TEOpUHM TpaBa W YIPaBJICHUS, MPEIMETOM MPABOBOIO PETYJIUPOBAHUS JHOOOTO
3aKOHA WJIM MHOTO HOPMATHMBHO-IIPABOBOTO AKTa SBIISIIOTCA caMU OOIIECTBEHHbBIE
OTHOILICHMS, CKJIQJbIBAaBIIMECS B TOW WM OHOM oOinactu win cdepe
oO1iecTBeHHOM Ku3HU. [103TOMY, Takoe MOHATHE ClIeyeT UCKIIOUUTh U3 TEKCTa
JJAHHOTO 3akoHa, Jbo mnepedpazupoBarh ero uHave. Hampumep, momaoOHbIM
o0pa3oM:  «IpEeIMETOM  HACTOSIIEr0  3aKOHa  SIBJISIIOTCS  PEryJupoBaHHe
OOIIIECTBEHHBIX OTHOIICHUN, BOSHUKAIOUINX MEX/y UCIIOJHUTEIBHBIMU OpraHaMu
rOCyAapCTBEHHOW  BJIACTH, IOJAYMHEHHBIX M  nojoTtdeTHbiX [Ipe3uneHrty
PecnyOnuku Tamxukucran wnu IlpaBurensctBy PecnyOnuku Tamkuxuctan u
MECTHBIX  OpPraHOB  MCIIOJIHUTEJIBHOM  BJAaCTM MO  OpraHu3aluud UM
rOCy/IapCTBEHHO-YNPABICHUECKON NIEeATEIbHOCTH, 00pa30BaHUS M YMIpa3JaHEHUs
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COOTBETCTBYIOIINX CTPYKTYp U PETyJMPOBAHUE B3aMMOOTHOLIEHUN MEXKIY HUMHU
U.T.ILY.

Cdepa peiicTBusi 3akoHa cHOPMYIUPOBAHO TaKUM OOpa3OM, YTO OHA HE
COOTBETCTBYET JIOTMKE Ha3BaHUS CaMOI0 3aKOHA.

Tak, B 4.2 cr. 1 3akoHa cdepa ero ACHCTBUSA OMNPEICICHO CIEIYIOUUM
oOpazom: «/lelicTBue HacTosiiero 3aKkoHa He MPUMEHSIETCS K MECTHBIM OpraHam
roCyJIapCTBEHHOW BJIACTH, OpraHaM CaMOYIPABJIEHUS MOCENKOB U CEN U APYTUM
OopraHaM TrOCyJapCTBEHHOro yrpaniieHus PecnyOnuku TaKukucTaH, MOpsAOK
oOpa3oBaHUs, KOMIIETEHIIUS U JEATCILHOCTh KOTOPBIX OIPEACISIIOTCS B
COOTBETCTBHHM C 3aKOHOATENbCTBOM PecryOinku Tamxukuctany.

Onarb BO3HUKAET 3aKOHOMEPHBIM BOMPOC, €CJIM CUCTeMa OpPraHoB
rocyJ1apCcTBEHHOTO yrpaBiieHus B PT (kak yHUTapHOTro rocygapcTBa) HE COCTOUT
U3 IEHTPAJIbHBIX W MECTHBIX OPraHOB T'OCYJIapCTBEHHOTO YIIPABJICHHS, TOT]a
3a4e€M 3aKOH MMEHOBaTh «(O cCHCTEME OpPraHoOB TOCYJApPCTBEHHOTO YIPABICHUS
Pecniyonuku Tamxukuctan»? Takoe TMoJ0KeHHE BbBI3BIBAET 03a00YEHHOCTH
J000T0  OpPHCTa, HUMEIIIEro  00Iiee TOHSATHE O CHCTEME OpraHoB
rOCyJJapCTBEHHOTO YIPAaBIEHUS IO TOW MPOCTOM MPUYMHE, YTO KaK MOTYT
BBINIAJIaTh M3 TMOJS 3PEHUS 3aKOHOJATENsI MECTHBIE OpPraHbl HCIIOJHUTEIBbHOU
BJIACTU WJIM OpraHbl ympaBlieHus, Torja, korga Koncruryuuenr PT (c1.78) m
KOHCTUTYIIMOHHBIM 3aKOH PT «O MecTHBIX Opranax rocyJapCTBEHHOU BJIACTH» OT
17. 05. 2004r., Ne28 (cr.l) ycTaHOBIEHBI CHCTEMa MECTHBIX OpPraHOB
WCIIOJHUTEILHOM BJIACTH, OHM B COOTBETCTBUU CO CBOUMHM IOJHOMOYMSIMU
OpraHMU3yIOT U CHCTEMY MECTHBIX OPraHOB TOCYJAapCTBEHHOTO YIPABJICHMUS,
(GYHKIIMOHUPYIOIIUX B Mpefeiax  COOTBETCTBYIOIIMX — aJIMUHUCTPATHUBHO-
TEPPUTOPUANIBHBIX €AUHUI] (00JacTelf, TOpPOJIOB W paiioHOB), OOECIEUUBAIOT
ucnojgHeHre KoHCTUTYIUM, 3aKOHOB U APYTUX HOPMATHUBHBIX MPABOBBIX akTOB PT
U COOTBETCTBYIOIIMX HOPMAaTUBHBIX IPABOBBIX AKTOB MECTHBIX OpraHOB
rOCyJJapCTBEHHOU BJIACTH.

CrnenmoBaresibHO, KOT/Ia Ha3BAHUE U CTPYKTYPHBIX 3JIEMEHTOB HOPMATHBHBIX
aKTOB HE COOTBETCTBYET BHYTPEHHEMY COJACP)KaHWUIO M HAOOOPOT, TO CIIEAYET
MPU3HATh, YTO JAHHBIH HOPMATUBHBIM aKT OBLI MPUHATH 0€3 COOIOICHUS 00IMX
TpeOOBaHMI K MPABOTBOPUECKOM TEXHUKE, yCTaHOBIEHHOH B cT. 31 3akona PT «O
HOPMAaTUBHBIX MPaBOBbIX akTax» oT 26. 03. 2009r. No506.

Ha nam B3risi, B MOHATUMHBIX MOJIOKEHUSIX, 3aKPETUICHHBIX B CT. 2 3aKOHA
HE  JIOCTaTOYHO  YYTEHbl  OCHOBHbIE M  chenuduueckue  MpU3HAKH,
XapaKkTepU3ymolue OTACIbHbIC TOHITUS, W OHHM CJIMIIKOM TOBEPXHOCTHO
OTIPEICIICHBI.

Hanpumep, B moHsATHE OpraHa TOCYAapCTBEHHOTO YIPaBICHHUS BKIIOYECHO
JUIIb TIOHSTHE TOCYIAPCTBEHHOTO OpraHa, KakK «OCYIIECTBISIONIETO oOIue
3a/layu YIpaBJICHUSI B OMPEACICHHOU cdepe NeATeNbHOCTHY, a (PaKTUUECKH OHU
OCYIIECTBJISIOT Kak o0Imme, Tak U (yHKIHOHAIbHBIC (crierupuyecKue) WHOTAa
OTIIeTbHBIC (PYHKITUU U 33]]a4H.

Nnu ckaxem, MOHATHE AIMUHHCTPATUBHOIO JOTOBOPA OrPAHUYEHO JIHIIb
nepeaaveii BBIMISCTOSIIMMHI OpraHaMy HCTIOJHUTEIHHOW BJIACTH CBOM (DYHKITUU
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TOCYJapCTBEHHOM  BIACTH (32  UCKIIOYEHHWEM  KOHTPOJBHBIX  (DYHKIIHIA)
HUKECTOSIIIIUM HMCIIOJIHUTENIbHBIM OpraHaM TrOCYJapCTBEHHOM BJIACTH, OpraHam
caMOYIIpaBJIEHUs MOCENKOB U c€N U opranuzanusM (ct.ct. 2, 20). OHako 3TUM He
ucyeprnbiBaeTcs (YHKIMH aJMUHUCTPATUBHOTO J0roBopa. OHO, MOXKET OBIT
WCIIOJIb30BAHO HCIOJIHUTEIbHBIMU OpraHaMy MpU pelIeHUuW 3a1ady U (QyHKIuH
00eCIeyuTeIbHOT0, BOCCTAHOBUTEIBHOTO XapaKkTepa, CIy>KUT IMPaBoOBOM (opMoit
oOecrieueHne ToCyIapCTBEHHOTO U YaCTHOTO MapTHEPCTBO U T.I.

Wnu gpyroe TOHSATHE -  «CIOYXKEOHBIH KOHTPOJNB» HEOOOCHOBAHHO
UACHTU(DULIIMPOBAHO C MOHATHEM HAI30pHON QyHKIHMH (cT.CT.2,7). U3BECcTHO, 4TO
TOHATHE KOHTPOJIS IOPA3a0 MIMpE, YeM MOHATHE HAA30pa.” 3amaud CIy)KeGHOro
HA/A30pa, Kak (YHKIMM TOCYIapCTBEHHOTO YOpPAaBIEHHUE HE CBOJUTCS K
OCYILIECTBICHUIO IIEIOCTHON KOMIUIEKCHON MEpHI MO0 00ECTIeYeHUIO 3aKOHHOCTH U
3 (})EKTUBHOCTH  AEATENIBHOCTA 1O  OTHOIICHHWIO  JIMIIb  HUKECTOSIIUX
rOCYAApCTBEHHBIX OpPraHOB, KOTOpBIE IPUCYIIHM IOHATHIO KOHTPOJIA, a €CTh
CPEICTBO pealn3allud OTJAEIbHBIX CIEUU(PUUECKUX Mep WIM JEATEIbHOCTH B
OTIpe/IeIEHHBIX 001aCTX. >

Ha Hamr B3risia, OTOXKIAECTBIECHUE MMOHATHE «TOCYIaPCTBEHHOTO KOHTPOJIS C
NOHATHUEM  «TOCYJIAapCTBEHHOI'O  HAJA30pa» Ha  3aKOHOJIATEIbHOM  YPOBHE
IPOUCXOAUT IO OJIHOM MPOCTOM MPHUUYUHE, YTO 00a 3TUX MOHATUSA B TATKUKCKOM
BapHMaHT€ HOPMATHBHBIX  aKTOB  O0O3HAYalOTCd  «HA30paTH  JaBiaTi»
(«rocygapCTBEHHBIM HAJ30p»), XOTA OHU, MO CYTH, HE SIBISIOTCA HJIEHTUYHBIMH
HNOHATHUAMHU U KaKIbIA U3 HUX BBIPAXKAET OTIEIbHYIO (DYHKIIMIO TOCYJapCTBEHHOTO
ynpasieHus. IlosToMy, npesuaraeTcst He OTOXKIECTBIATH 00a 3TUX MOHATUS U B
TaJPKUKCKOM BapHaHTE€ HOPMAaTHUBHO-IIPABOBBIX AKTaX.

['maBa 2 3akoHa Ha3zBaHa «OCHOBBI NPABOBOIO ITOJIOKEHHUS LIEHTPAIbHBIX
UCITOJIHUTEIILHBIX OPTraHOB rOCYJIapCTBEHHOM BiacTu» (cT.cT. 8-18). B 310 TNaBe
(dakTUYeCKH ONpelelieHa CHUCTeMa LEHTPaJIbHBIX OpPraHOB HCHOJHUTEIbHOM
BJIACTH CJICIYIOITUM 00pa3oM:

- ucnoyiHuTeNbHBIN anmapat [Ipesunenta PT (ct.8);

- MmuHucTepcTBO (cT.10);

- TOCYJJapCTBEHHBIN KOMUTET (CT.12);

- oprad nipu IIpesunente PT (ct.14);

- oprad nipu IIpaButenscte PT (cT.15).

[IpuBeneHHass B 3aKOHE HMEpPApXHUsi U CHUCTEMHOCTb LIEHTPAJbHBIX OPraHOB
VCIIOJIHUTEJIbHOM BJIACTM HE B IIOJIHOM MEpE OXBAaThIBAET CYIIECTBYIOIIYIO
CUCTEMY LEHTPAJIBHBIX OPraHOB HWCIIOJIHUTEJIBHOM BIJIACTH, T.K. U3 IOJS 3PECHHUS
3aKoHomarenss nouyemy-to Bbimano IIpaBurensctBo PT kak meHTpanbHbIA OpraH
VCIIOJIHUTEJIbHOM BJAacTH, MO 3TOW INPUYMHE JAHHYIO YacTh 3aKOHAa MOYKHO

13Hu141<none}1w-lec1<nﬁ CIIOBaph 10 KOHCTUTYLIMOHHOMY M aJMHHHCTpaTHBHOMY mpaBy. // Ilox pen. dunopmoeBa A.M. u
Nmomosa A.U. Iyman6e 2014. C.305.
ZAJIMHHHCTpaTMBHOB npaBo: YueOuuk // Ilox pen. mpod. FO.M. Kosnosa u JIJI. TTomoa. M.: FOpuct. 1999. C.430-467,;
Jmvutpue 10.A. Tomauackuit U.A., Tpodumor E.B. AnmmumcrparmBroe mpaBo. M.:Dxemo. 2009. C. 287-297; OiieB X.
AnmunuctpatnBHOe npaBo PecmyOmukm Tamxnkucran. Yacts 1. [dymanbe. 2013. C.539-562 (ma Tamk. s3pike); OifeB X.
[ocynapcTBEeHHBI KOHTPOJb — METOA PYKOBOJACTBA M OpPraHH3al[Md OPraHOB TOCYAapCTBEHHOM BJAacTH, a HE Haa30p
//3akononarenbctBa. [ymante, 2014. Ne4. C.17-27. (Ha TamxK. sI3bIKe);
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Ipu3HaTh He cooTBercTByrolmer Koncturynun PT, KOHCTUTYLIMOHHBIM 3aKOHAM
PT u yxazam IIpe3unenta PT.

Kak BbI11e Ob110 0TMEU€eHO, B cT. 69 Konctutyuuu PT onpezaenenue cuctembl
LIEHTPAJIbHBIX OPraHOB WCIHOJHUTENBHON BJIACTH OTHECEHO K IOJIHOMOYHSIM
IIpesunenra PT. IIpe3unent PT, ucnoisb3ys cBO€ KOHCTUTYILIMOHHOE MOJTHOMOYHE,
cBOMM YKa3oM «O COBEpPUIEHCTBOBAaHUU CTPYKTYpPbI MCIIOJHUTEIBHBIX OPraHOB
rocyaapctBeHHoi Brnactu Pecniyonuku Tamxukuctan» ot 19. 11. 2013r., No 12
YTBEPAUI CHEAYIOUIYI0 CTPYKTYPY UEHTPAJIbHBIX HCIOIHUTEIBHBIX OpPraHOB
rocyaapcTseHHou Biactu PT:

1. Opraunsl npu IIpesunente PT;

2. IIpaButensctBo PT;

3. Munucrepcrsa PT;

4. I'ocynapctBeHHble KOMUTETHI PT;

5. Opransl npu [IpaBurtensctse PT.

W3 npuBeneHHONW CUCTEMBI BUAHO, UTO B CTPYKTYpPE LIEHTPAJIbHBIX OPraHOB
VCIIOJIHUTEJIbHOW BJIACTH B  HMEPAPXUYECKOM IIOPSAJKE Ha IIEPBOE MECTO
nocrasieHnsl opransl npu [Ipesunente PT, Ha BTopoe mecto — [IpaBurtenscrBa PT,
a TOTOM OCTajbHble. A B 3aKOHE Ha NEPBOM MeECTE€ CTOUT VCMOTHUTETbHBIN
arrmapart Ipesunenra.

Bo3nukaer Bomnpoc. [loueMy BO3HUKIIO TaKO€ Pa3HOUYTEHUE MEXKIY YKa30M
[Ipe3uaenTa u paccMarpuBaeMbiM 3akoHOM? [IpsiMoO ckakeM, 4TO mpu pa3zpadoTKe
3aKOHa OBLIO 3HAYUTENBHO BO3BbIIIEHA  poJib VICMOJHUTENHHOTO ammapara
[Ipe3unenTa 1o CpaBHEHHUIO C yCTaHOBJIEHHOM yka3oM [Ipesmnenta PT cucremon
LEHTPAJIBHBIX OPTaHOB UCIIOJHUTEIBHOM BIIACTH.

Anamu3 3akoHa (ctT.8) u Ilonmoxkenuss 00 WMcmomHutenbHOM armmapare
[Ipesunenta PT, yrBepxkaénnoe Ykazom Ilpesunenta PT ot 17. 03. 2014r., Nel181
MOKa3bIBAIOT, YTO JAHHBIA OpPTraH MO CBOEMY MPABOBOMY MOJIOKEHUIO (PaKTUYECKU
apisgercs anmuaucTpanueit [Ipesunenrta PT, 1.e. dyHkuronansHbM opradom. OHO
KaK  BCIIOMOTATeNbHO —  OOECIEUYUTENbHBI OpPraH HE  OCYIIECTBISACT
CaMOCTOATENIbHOE  TOCYJapCTBEHHOE  YIpaBlieHWe  Kakou-nmubo  cdepoit
rOCyJapCTBEHHOIO peryinpoBanus. Ero 3amadm, mno CyTHm CBOIATCS K
o0ecreunTeNIbHOM, KOHTPOJIbHO-HAA30PHOM, KOOPJIUHAIIMOHHOW, aHATUTUYECKOM,
uH(popmanmoHHod U uHoM naesrenbHOcTH IIpesupenta PT u IlpaBurensctea PT.
Tak, cormacHo 4.l. c¢T1.8 paccmarpuBaeMoro 3akoHa VICIOJHUTENbHBIA amnmnapar
[Ipesunenta PT  gBisieTcss  LEHTpPajdbHBIM  HUCIOJHUTEIBHBIM  OPraHOM
rOCyIapCTBEHHOM BJACTH, ACATEIIBHOCTh KOTOPOTO OCYIIECTBISIETCA C LEJBIO
oOecrieueHus WCTOMHEHUs KOHCTUTYIMOHHBIX TonHomouunii [Ipesunmenra PT u
[IpaBurenscTBa PT. McniosHUTENBHBIN anliapat TaKKe BBIMOJHSAET APYrUe 33/1a4H,
NpPEAYCMOTPEHHbIE HOPMATUBHBIMU MpaBOBbIMU akTamMu PT. AHanorudHbiM
oOpa3om ompeneneH ero craryc B m.2. [lonoxenust 06 McnonuurensHoM anmapare
[Ipesunenta PT, kotopoe rinacut: «Anmnapar I[Ipe3unenTa saBisieTcs HEHTPaTIbHBIM
VCIIOJTHUTEIbHBIM OPraHOM T'OCYJAapCTBEHHOW BIJIACTH, OCHOBHAA 3a7jaya KOTOPOIO
3aKJIIOYAEeTCSI B CBOEBPEMEHHOM M KAyeCTBEHHOM,  AHAJIUTHUYECKOM,
UH(pOPMAITMOHHOM, MIPaBOBOM, MPOTOKOJIbHO-OPTaHU3AIUOHHOM U
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JTOKyMEHTalbHOM obecrieueHun nesrenabHocTu [Ipesuaenta PT u [IpaButenbcrBa
PT.

Ha ocHOBe NpOBEIEHHOTO aHAJINA3a MOXHO IIPUMTH K BBIBOAY O TOM, YTO
UCIIOJIHUTENIbHAs BJIAcTh HE HYXIAeTCs B TakoM 3akoHe. lloaromy, BHOBB
n3opanHomy I[lapnamenty PT npennaraem:

1. Pazpaborats 3akoH PT «O cucreMe OpraHoB rocyaapCTBEHHOTO
ynpasieHus PecnyOnvku Tagkukuctan» B HOBOW pelakIuu, IEPEUMEHOBAB €0 B
3akon PT «OO0 o00mMx MNOpUHIMIAX TOCYAAPCTBEHHOTO YIPAaBICHUS», T.K.
OpraHu3alys CHCTEMBbl OPraHOB TOCYJAPCTBEHHOIO YIIPABICHUSA, KAK BBIIIE
oTMeTWIH, sBiserca npeporatnBon llpesmmenra PT, IlpaBurensctBa PT u
npejaceaaTeneit odmacTeid, ropodoB U pailoHOB. OHU, UCXOMAS U3 Peauil KU3HH,
JOJDKHBI THOKO ONpenesaTh 3aJaud M CHUCTEMY OPraHOB TIOCYJAapCTBEHHOIO
YOPaBJIEHHUs B LEIKX pPEAIU3alUM CBOMX KOHCTUTYLIMOHHBIX ITOJHOMOYHHU.
[losTomMy, ompezneneHue KECTKOW CHUCTEMBI OPraHOB  TI'OCYAApCTBEHHOI'O
yIpaBJCHUE Ha YPOBHE 3aKOHA SIBJIETCS HE HELIEIECOOOPa3HBIM U J1aXKe BPEIHBIM;

2. Jlns mpodeccuoHanbHOM OLEHKM NPOEKTOB 3aKOHOB IPU KOMHUTETax
[Tapnamenta HeoOxomumMo  chopMHpoBaTh  DKCHEPTHYIO  KOMHCCHIO  C
IIPUBJICYEHUEM B €€ COCTaB BUIHBIX YUCHBIM U KPYIHBIX CIIELIMAIIUCTOB.

JIns xadyeCcTBEHHOM ITOATOTOBKU IIPOEKTOB 3aKOHOB, HOPMAaTHBHBIX YKAa30B
IIpesunenta PT wu nocranosnenuss IlpaBurensctBa PT  mpennaraercs
[IpaBUTENBCTBY pECIyOIMKH CO3aTh HE3aBUCUMYIO IMOCTOSIHHO JEHCTBYIOLIYIO
OKCIIEPTHYI0O KOMHCCHUIO M3 YUCJA BUAHBIX YYEHBIX M KPYIHBIX CIIELIUAIUCTOB B
ctpykrype McnonnurensHoro ammapara [Ipesuaenrta PT.
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AHHOTAIMS
3akoH «O cucremMe OPraHoB rocy1apCcTBEHHOI0 YIPaBJICHUS
Pecny0uiuku TamxukucTan» HYyK1aeTCA B HOBOM peaKIumn
B nanHoOli cTaThe aBTOpOM IpoBeeH aHanu3 3akoHa PT «O cucreme opraHos
rocyaapcTBeHHoro ympasienus PecmyOmmku Tamxukuctan». Ha ocHoBanuu
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TEOPETUYECKUX M TMPAKTUYECKHUX HapaOOTOK, aBTOPOM IMPEANaraloTcsi Mepbl IO
COBEpPIIEHCTBOBAHUIO JJAHHOI'O 3aKOHA.

Oyev H.
The summary
The law "'On the system of government of the Republic of Tajikistan™ in need
of substantial revision
In this article the author analyzes the Law "On the system of government of the
Republic of Tajikistan™. On the basis of developments in theory and practice the
author proposes measures for improvement of the law.

Mapudxonos P.H."

Co0oTHOIICHUA MOHATHH «AAMUHUCTPATUBHBIN MPOLECC» H
«aIMUHUCTPATUBHAS NMPOIETYPA»

KiroueBbie cJjioBa: aJMUHHCTPATUBHBIM IPOLECC, AJMUHHUCTPATHUBHAA
MpOLEIypa, OPTaHbl TOCYJaPCTBEHHON BIACTH

Key words: administrative procedure, administrative procedure, public
authorities

B nokTpuHe aiMHHUCTPATUBHOTO IIpaBa HET OJIHOOOPA3HOTO MOHUMAHUS
COOTHOIIICHUSI TIOHSITHN «aJIMUHHUCTPATUBHBIN MPOLIECCH» U «AJIMUHHCTPATHUBHAS
npoieypa». B HayuHOl nUTepaType OTHOCUTEIHHO MOHSATUN aJIMUHUCTPATUBHON
MPOIETyphl W aIMUHUCTPATHBHOTO TIPOIlecca CYIIECTBYIOT pa3IMYHBbIC TOYKU
3pEeHHUS:

1) obGsi3aTenbHOE pa3rpaHUYCHUE YKAa3aHHBIX MOHITUH, MO0 O0bEeIUHEHUE
BCEX BHUIOB HOPHAMYECKHX IMPOIEIYyp IOJA TOHATHEM «IIPOIECC» IMPUBOIUT K
JIMIICHAIO JKUBOTO COACPXKAHHMSI ITOr0 OOTaTOTO0 M COLEP/KATEIBHOTO IOHSTHS.
31ech COOTHOIIEHHE MPOLEAYPHI U TpoIecca MpeACTaBIseTcs mo-paznomy. OnHu
aBTOPHl CUMTAIOT QJIMHHHCTPATUBHYIO TMPOIEAYPY 3apoiblllieM Ipoiecca, a
npucyias ACSTEIbHOCTH COOTBETCTBYIOIIMX OPraHOB (opMa yperyaupoBaHUs
npu OOBEKTUBHOW HEOOXONMMOCTH Tiepepactaer B (opmMy, HMEHyeMYrO
nporeccom.”

2) BTOpasi TOYKa 3pEHUs MPOTHUBOIOJIOXKHA TEPBOM, MO0 €€ CTOPOHHHUKHU
MEXIY «IPOIECCOM» M «IPOIEAYPOM» pasrpaHUYeHHs] HE TPOBOAAT. Tak, 1o
mueHuto B.O. Jlyunna, «mporiece» U «Imporieaypa» UMEIT OJIMHAKOBOE 3HaUCHUE,

*Crapumii npenogasaTens kadeapbl KOHCTHTYIMOHHOTO paBa opuaudeckoro Gpaxymsrera THY, K.10.H.
Bapummonsckas T.1O. I'paknanckuii mpouecc u npouenypa :aproped. auc. ...kaua. opua. Hayk. Tomck, 1988; IIporacos B.H.
OcCHOBBI 00IIENPaBOBOH IporeccyanbHON Teopun. M., ropua. ymmrt., 1991; Mopnosen JI.C. [lemokpaTusi, IpaBo, IpoOIEaypa.
Teppuropus rocynapcrsa u npasa. Kype nexmuit. M., 1997; SIxoBenko O.B. CooTHomIeHne mpaBoBO# Mponexypsl H IPaBOBOTO
nporiecca //Bompockl Teopun rocymapctBa M mpaBa: HoBele maen M moaxojbl: MeXBY30BCKHI COOPHHUK Hay4HBIX TPYJIOB.
Caparos, CI'AIl, 2000. Beim. 2 (11).
2 Tapacosa B.A. TIponeccyansHas ¢opma AesTEIFHOCTH OPTaHOB COIHANBHOTO obectieueHns //CoBeTCKOe TOCyIapCTBO U IIPaBo.
1973. Nel1. C.112-113.
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U MEXIYy HUMHU HEBO3MOXHO MPOBECTH KaKYHO-HUOYAb Pa3aeaUTEIbHYIO rpaHL.3
A.JO. SlkuMoB, OTME€uas EOUHCTBO IMPOLECCAa W NPOLEAYPhI, CUYUTAET, YTO
IOpUIMYECKUI MPOLECC MPEICTABISIET COAECPKAHNE, a IOpUANYECcKas Mpoueaypa -
ero (Gopmy, U Takoe COOTHOILIEHHE PACCMATPUBAEMBIX MOHATUA OTPaKaeT CMBICI
FOPHINYECKOI IeATENbHOCTH OPraHOB BIACTH."

3) cormacHo TpeThell TOukM 3peHus, nojaepxkuBaemor J[.H. Bbaxpaxowm,
aJIMUHUCTPATUBHBINA MPOIIECC — 3TO PA3HOBUIHOCTH MPOIEAYp, IpUYeM Hanbosee
COBepHIeHHa}I.5 Takyro nozunuio nojaaep:xuBaet u M.B. CunaiiueB, cuutas, 4To
aAMUHUCTPATUBHASA MPOLEAYypa MPEACTABISIET COOOW BHUA aJIMUHUCTPATUBHOTO
rpolecca, yperyJMpoBaHHAs AJMUHHCTPATUBHO — MPOLECCYaATbHBIMU HOPMAaMH,
T.€. JIEITEIIbHOCTh O0OJIAIAI0NIUX TOCYJaPCTBEHHO-BIACTHBIMU MOJIHOMOYUSIMU
KOMIICTEHTHBIX ~ OPraHOB TOCYJApCTBEHHOW  BJAaCTH, OPraHOB  MECTHOIO
CaMOyNpaBJIEHUs W OpPraHu3alui, MO PAaCCMOTPEHHID UM  Pa3pELICHUIO
VH/IMBU1YaJIbHBIX aJIMUHUCTPATUBHBIX JI€]I, B KOTOPBIX OTCYTCTBYET CIIOP.

4) dyerBepTas TpyIIa HCCIEIOBATEICH MoJIaraeT, YTo aJAMUHUCTPATUBHBIC
MpOIEAYpPbl 3TO COCTaBHAas 4YacThb aJAMUHUCTpaTUBHOro mnpouecca. Tak, C.H.
AradoHOB, TOXE MPUACPKUBASICH ITOW IMO3UIIMH, OTMEYAET, YTO B TEOPUU
aIMUHUCTPATUBHOIO  IIpaBa  CYLIECTBYET  KOHLUEMNIMSA, pacCMaTpUBarOLIas
aIMUHUCTPATUBHBIA IMPOLECC B IOPUCAUKLIMOHHOM MW B IOPUCAUKIHUOHHO-
IIO3UTUBHOM AaCIEKTE, B CTPYKTYPY KOTOPOTO BKIIKOYAKOTCA CBSI3aHHBIE C
MPABOOXPAHUTEIBLHONU JIESITEIbHOCTBIO OPUCAUKIIMOHHBIE aIMUHUCTPATUBHBIC
MPOM3BOJACTBA, TAK WM HOCSIIME TMO3UTUBHBIM XapakTep aJIMHUHUCTPATUBHBIC
MPOU3BOJICTBA, KOTOpbIE, COOCTBEHHO, M HA3bIBAIOTCA aAJMUHUCTPATUBHBIMU
Hpouez[ypaMI/I.7

OtpaxkeHue pa3HbIX MOJXOA0B K MOHUMAHUIO aJIMUHUCTPATUBHOIO MpOIIEcca
- Y3KOTO W WIMPOKOrO, MPEACTABISAIOT YKa3aHHbICE TOYKU 3peHus. Bnepsbie
MOHMMaHUE aJIMUHHCTPATUBHOIO Tpollecca B JABYX 3HAYEHUAX ObUIO OTMEUYEHO
N.. EBTUXHEBBIM, KOTOpPBIA YyKa3aJl, 4YTO MOPSAOK JEATEIBHOCTA OPraHOB
YIPABJICHHS TI0 PACCMOTPEHHUIO Kal00, CIIOPOB U HAJIOKEHHS aIMUHUCTPATUBHBIX
CaHKLUMM  SBJISIETCS  aAMHUHUCTPATUBHBIM npoueCCOM.8 [IIupoxknii  cMBICIT
aIMUHUCTPATUBHOTO TIPOIECCa BKJIIOYACT B C€e0S TOPSIOK OCYIIECTBICHHUS
aIMUHUCTPATUBHOU JAEATEIBHOCTH UCIOJHUTEIBHO - PACIIOPSAIUTENBHBIX OPraHOB
B (opMe H3IaHHMS aKTOB YIpaBICHUS M TMPUMEHEHUS MpUHYXKIeHusa. Haero
IIMPOKOr0 MOHUMAHUS aJIMUHUCTPATUBHOIO Mpolecca noaaepxxusain takxke B.JI.
COpOKMH, CYMTABIIMKA HENPAaBWIbHBIM  OTPAHUYEHHE  AJMUHHUCTPATUBHOIO
mporiecca TOJIbKO PACCMOTPEHUEM aIMUHUCTPATUBHO-TIPABOBBIX CIIOPOB, HOO

3 Jlyaun B.O. IIporeccyanbsHble HOPMBI B COBETCKOM TOCYAApCTBEHHOM mpase. M., 1976. C.25.
*Sknmos  AIO. AIMUHUCTPAaTHBHO—IOPUCIUKIMOHHBI TIPOIlECC M aIMHHUCTPATHBHO-IOPHCAUKIIMOHHOE ITPOM3BOJICTBO
/ITocynapctBo u paBo. 1999. Ne3. C.6.
> Baxpax J.H., Poccunckuii b.B., Crapunos FO.I'. AqMuHHCTpaTHBHOE MpaBo: y4eOHHK IS BY30B. 2-€ HM31., M3M. Jom. M. :
Hopwma. 2006. C.576.

CunaitaeB M.B. [IpaBoBast Teopust ¥ IpakTHKa aJMUHACTPATHBHOHN IIPOLEAYPHI :aBTOped. AXC. ...KaH. IopHuA. Hayk. M., 2009.
C.9.
! Aradonos C.M. AAMHUHHCTpaTHBHEIE MPOLETYPHl U UX pealH3alys B AEATETSHOCTH OpPraHOB BHYTPEHHHX nen Poccuiickoit
Denepanuu :aBToped. muc. ...kaHA. opu. Hayk. M., 2008. C.11.
8 EBTuxees 1.1. Bugbl u GopMbI a IMUHACTPATHBHOU IESTETBHOCTH: JHC. ...-pa Fopu. Hayk. M., 1948. C.83.
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KpOME CIIOPOB OpTraHbl TOCYJApPCTBEHHOTO YIPABJICHHS pa3perniaroT OO0bIIoe
YUCJIO WMHJMBHUAYaIbHBIX €], KOTOpPhIE HE CBS3aHBl CO CIIOPaMU M KacaroTcs
CaMbIX  pa3IUYHBIX  CTOPOH  B3aUMOOTHOIICHHM  MeXAy  CyObeKTamu
aIMUHICTPATUBHOTO pasa.’

V3Kyr0 KOHUEHNLIHMIO aJMUHHCTPATHBHOIO Impouecca paszBuBaer H.I.
CanuieBa, NOHUMAs MO AJIMUHUCTPATUBHBIM MPOLECCOM BO3HUKAIOLIYIO MEXKY
CTOPOHAMHU aJMHHHCTPATUBHOIO IPABOOTHOIICHUS, HE HAXOMAAIIUMUCT MEXITY
coboii B OTHOILICHUSX CITyKeOHOTO MOAYUHEHUS, NEATEIbHOCTD
pErIaMEHTUPOBAHHYIO 3aKOHOM, IO Pa3pelieHUI0 CIOPOB M MPUMEHEHUIO MeEp
aIMAHHCTPATHBHOTO [IPHHYKICHHSL.

Paznuynbpie mO3MLIMM  TO BOMNPOCY COOTHOIICHUSI MATEPUAIBHOTO U
MPOIIECCYAIbHOTO TIpaBa SIBJSIOTCS PE3yJIbTaTOM YKAa3aHHOTO «ITPOTHUBOCTOSTHUS.
CTOPOHHUKHM  IOPUCIUKIIMOHHOTO TIpOIlecca CYHUTAIOT, 4YTO IOPUIUYECKHUE
MPOLIETyphI MPEACTABISIIOT CO00M COCTaBHYIO YacTh MaTepuaibHOro mnpasa. H.I.
CanuilieBa pacCMOTPEHUE HEIOPUCIWKIUMOHHBIX HHAWBUAYAJIBHBIX JE€1 B
aAMUHUACTPATUBHBIX OPraHax OTHOCUT K AaJMUHHUCTPATHBHOMY MPOU3BOICTBY,
KOTOpO€e peryaupyercs ONPEICIICHHOU TPYIINON MaTepUATbHBIX
aIMAHHCTPATHBHO-TIPABOBBIX HOPM."" B [aHHOM cllydae aJMHHHCTPATHBHOE
MPOU3BOJICTBO IO  OTHOLICHHKD K  YNOPABIEHYECKOW  JEATEIbHOCTH
paccMaTpHuBaeTCs KaKk CaMOCTOATENIbHOE MOHSATHE. U3 BBIIEPACCMOTPEHHBIX
(dhakToB clelyeT NMPUUTH K BBIBOJY O TOM, YTO IpPOIEAypa - OCHOBA peau3aluu
PETYJIATUBHBIX MAaTEPUATBHO-TIPABOBBIX HOPM B JEATEIBHOCTH YIPaBICHYECKHUX
opraHoB  Bjactu. Ilpu >ToM  mpolecCyalibHbIE  HOPMBI,  BBIMOJIHSS
MPABOOXPAHUTENbHYIO (DYHKIHMIO, O00ECHEUMBAIOT pPEATH3ALUI0 OXPAHUTEIBHBIX
MATepHATBHEIX HOpM.'> JIpyrHe CUMTAIOT, YTO ONPEICICHHBI MOPSIOK
COBEpIICHUS IOPUAUYECKH 3HAUYUMBIX JEUCTBUNA  IOPUCAUKIIMOHHBIMU U
YOPABJICHUYECKUMHU OpraHaMHu BJACTH TMPEACTABISIET COOOM  IOPUIUYECKYIO
NpoleAypy TMPAaBONPUMEHEHHUS, MPEIYCMOTPEHHYIO NIPaBOBBIMM HOpPMaMH U
HAIPABICHHYIO Ha JOCTIDKCHHE Pe3yIbTaTa.

Crnenyer OTMETHTh, YTO Ha MPOOJIEMY COOTHOIICHHSI MPoIecca U MPOLETyphl
MOXHO B3IJISIHYTh U C JIPYTOW CTOPOHBI. B 3TOM cilyyae mpoliecc npeicTaBisieT
COBOKYITHOCTbH MPOILIEAYPHBIX JEUCTBUH - MPOLEIYP, & MPOLEIypa COCTABISET €T0
BHYTPEHHEE COJIEp)KaHUE U ONPENENIAeT TMOPSAJ0K COBEPIICHUS YKa3aHHBIX
nevictBuil. CienoBaTebHO, IPOIIECC U MPOLIeaypa MEXAy COOOM COOTHOCATCS Kak
dbopma u coxepxkanue. M3 ckazaHHOro cleayeT, YTO HOPUIWYECKUM MpOIlece
NpeACTaBIIeT COOOW coaepX aHUe, a IopUaudecKas Mpolenypa - ero dopmy.

’ Copoxkus B.Jl. AnMuHnCTpaTHBHO-TIpOonieccyansHble oTHOmeHus. JI.: 3parensctBo Jlennnrpanckoro ya-ta. 1968. C.12.
10 Cammmesa H.I'. Anqmuauctparusselii npouecc B CCCP. C.16.
Y Tam xe. C. 16 — 17.
12 Apaxuees B.C. IIporenypHo-ITpaBOBEIC HOPMBI: IIOHATHE W 3HAYEHHE B PETYIHPOBAHUH TPYAOBBIX OTHOIICHHMIT :aBTOped. 1Iuc.
...KaHzx. ropun. Hayk. Tomck, 1981. C.3.
13
AbpamoBa A.I. IIponenypHsie Bonpocs! npaBonpumeHenus //IIpo6ieMs! coBepIIeHCTBOBAaHUS COBETCKOTO 3aKOHOIATEIbCTBA.
Tpynst. M., U3n-8o BHUU3C. 1990. Beim. 47. C.37.



COBOKYITHOCTh TPOLIEAYP COCTAaBJISIET COAEpPKAHWE TPOLECCa, SBISISICH €ro
3JIEMEHTOM, 00pa3ysi BHYTPEHHIOIO CTPYKTYpPY.

[Ipouenypa B KauecTBEe COUUAIBHOTO SIBJICHUS, MOJTy4Yas HAYYHOE IPU3HAHUE
U paccMOTpeHHue, o0iazaer CileAyIoIMMU MpU3HAKAMU: a) HampaBlieHa Ha
JOCTH)KEHHE  KOHKPETHOTO  COLIMAJIBHOTO  pe3ysibTara; ©0) COCTOUT U3
MOCJIEIOBATEIbHO CMEHSIONIMX JIPYr JIpyra axkTOB IOBEIEHUs; B) oOnamaer
MOJENBI0 CBOErO pPa3BUTHS, YCTAHOBJIEHA HAa HOPMATUBHOM M WHIAWBUIYaIbHOM
YPOBHSIX; T') UEPAPXUYECKHU MOCTPOCHA; ) MOCTOSHHO HAaXOJIUTCA B PAa3BUTHUH; €)
UMEET CIY)XEOHBIM XapakTep Kak CpEACTBO pealu3alru OOIIEeCTBEHHBIX
oTHOIICHHIA.

[To muenuto C.K. I'orens, mporeaypa - 3To CyaeOHbIN MOPSIIOK pa3peieHus
CIIOpPOB 110 JIeJIaM yIpaBiieHUs (aAMUHUCTPATHUBHAS IPOLIEYypa) U HA OCHOBE 3TOrO
YTBEPKJICHHUsSI B HAay4yHOW JuTeparype B Hayaie XX Beka pa3paldarbiBaeTcs
IIOHATHE MPOLEAYPHI KaK IIPOLECCYaTIbHON AEATEIBHOCTH.

Takum o00pa3oM, HOpPMBI W TpaBWIa TIOBEJIEHUS, HANpPABICHHbIE Ha
OCYILECTBJICHUE IIOCIEAOBATEIbHbBIX JCHCTBUM, NPUBOIALIMX K KaueCTBEHHOMY
pe3yibTary ONPENEIIAIOT COJIEpIKaHUE npouenypsl.’’ Coneprxanune
aJIMUHUCTPATUBHBIX MPOLEAYp TMO3BOJSET OINPEAEHATh pealbHbIE CIOCOOBI
UCIIOJIb30BaHUsl U OXPaHbI MPUHAJUIEKAIINUX IPaB U CBOOOJ, a TaKKe B Ipeneax
3aKOHO/IATEJIbHO YCTAaHOBJIEHHOW KOMIIETEHLIMU IMOHYXKIAaThb OpraHbl MyOJUYHOMN
BJIACTH K aKTHBHOMY (yHKIIHOHHPOBAHHIO.

Eme B coBeTckuil mepuoj pOCCUICKUMH HCCIEAOBATENAMH OblLI 0003HAYEH
P BOIIPOCOB O IOHSATHH, ONPEACICHUM MECTA U POJIM IPABOBOM NMPOLEAYpPHI B
MEXaHU3ME [PABOBOTO PETYJIMPOBAHUSA IPU COOTHOLIEHUHM C TIPABOBBIM
TPOLIECCOM, KOTOPbIE TAK M HE OBUIM Pa3pelicHbl.”. ABTOpaMH ObLTa CleTaHa
MONBITKA PAa3pElICHHs] BONPOCA O COOTHOLICHWHM IPAaBOBOM MNpPOLERYpBHl U
ropuandyeckoro npouecca. B.M. KamuHckas mo 3ToMy MoBoAy yTBEp:KAajia, 4To
HapsAy C MaTepualbHbIMM HOPMAMM B Ka)KIOW OTpPAcCiu MpaBa UMEKTCS HOPMBI
OPraHM3allMOHHOIO M  IPOLEAYPHOrO0  Xapakrepa, KOTOpPbIE  SBISIOTCA
TPOLIECCYaTbHBIMHU, HEOOXOIMMBIE TS Pa3peLIeH s IOPHAMYECKOro gena.”

[To3xke MOSIBUIMCh HaydHbIE HCCIENOBaHUS, KOTOPbIE YTOUHWIA OOIIHOCTb
IpoIeAyphl C IOpUAWYecKuM TporieccoM. Takmm obpasom, B.A. Tapacosa
Ha3bIBAaCT «IpoLeAypy» (OpMOI MpPaBOBOrO pPETyIUPOBAHUS AESITEIbHOCTU
COOTBETCTBYIOIIMX OPraHOB, KOTOpAas MpU HAIUYUH OIPEAECIEHHBIX NPUYUH

Yoo AJO. AIMUHHCTPAaTHBHO-IOPUCIAUKINOHHEIA TIPOIECC W  aJMUHHCTPATHBHO-IOPHCANKIIMOHHOE IIPOHU3BOJICTBO
//TocynapctBo u mpaBo. 1999. Ne3. C.6.
Iporacos B.H. OcHoBEI 00mIenpaBoBoii mponeccyanbHoi Teopuu. M., 1991. C.29-30.

' Forems C.K. I'y6epHCKHE NPUCYTCTBUS CMEIIAHHOTO COCTaBa KaK OpraHbl aJMUHUCTPATHBHOH IOCTHIINN Ha MecTax //BecTHnk
npasa. 1906. Ned. C.442.
Y Tyxuit P.C. [TpoGneMsI MPaBOBOTO PETYIUPOBAHMS aAMHHUCTPATHBHEIX mpouexyp B Poccuiickoit dexepanny :auc. ...KaHm.
1opua. Hayk. Tromens, 2005. C.19.
® Manssnna H.B. AZIMUHHUCTPATHBHBIE POIEAYPHI KaK CPEJICTBO MPOTHBOICHCTBUS KOPPYIIIIMHU B CHCTEME OPTaHOB ITyOINIHO
BJIACTH : JUC. ...KaHJ. Iopul. Hayk. M., 2008. C.3.
® Tuxuit P.C. [TpoGneMsI MPaBOBOTO PETYIHPOBAHUS aIMHHICTPATUBHEIX Hponenyp B Poccuiickoit denepanun muc. ...KaHA.
1opua. Hayk. Tromens, 2005. C.17.
% Kamunckas B.J. Mecto MIPOLECCyaNbHBIX HOPM B CHCTEME COBETCKOTO IpaBa //J[eMOKpaTHYecKne OCHOBBI COBETCKOTO
conuanucrudeckoro npasocyaus //Iloa.pea. M.C. Crporosuua. M., 1965. C.65.
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MOXXET mpuodbpectn  GopMy Hpouecca.21 [IpoTHBOMONOKHON  MO3UIUU
npunepxuBaercs C.C. AlekceeB, yTBEpXkIas, YTO HE BCSKas yperyJIvpOBaHHas
IPaBOM IIpOLEypa COBEPIICHUS IOPUAUYECKUX JACHCTBUUA MOXKET HAa3bIBATHCS
IOPUANYECKUM MPOLIECCOM, MUCTOPUYECKU CIIOKUBLIMMCS, NPUHATHIM B 3aKOHO-
JIaTeJIbCTBE, HA IIPAKTUKE U B HAYKE.

Hccnenosarenu B oCieayrOIEM HEPELUIN OT ITOHATUS IPABOBOU HPOLIEAYPbI
K IOpUJIMYECKON B COOTHOIIECHUHU C IOPUAMYECKHUM TporieccoM. B ux uucne Obut u
b.M. JlazapeB, KOTOpBIA BBICKAa3al TOYKY 3pE€HHMS O TOM, YTO IOpHUIAYECKAs
IpoLeaypa - 3TO mpoueccyanbHas GopMa, ONpeAearonas: Ueau; NoCIea0BaTeb-
HOCTh; CTaJuH IOPUAUYECKOTO IpOLECcCa; KOHKPETHBIE JECUCTBHUS HA KaXKIOU
CTaJMU; B3aUMOCBSI3b U OCHOBAHUS COBEPIICHUS ITUX JEHCTBUH, a TAK:Ke CIIOCOOBI
ux oopmiieHus U PUKCAINH, a IOPUIUIECKUI TPOIECC PACCMAaTPUBACTCS KaK P
CTaJuH, CIECIYIOIINX APYT 34 APYrOM, HAIPUMED: YACHEHUE 3a7a4, TOCTABICHHBIX
BBIIIECTOAIIMM OPTaHOM, OIlEHKa OOCTAHOBKH, MPUHSTHE PEIICHUS, BBIPAXKCHUE
€ro BOBHE (M3JaHUE aKTa YNpPaBJICHUSA), OPTaHU3ALMS HCIOIHEHUS PEIICHUS,
KOHTPOJIb 33 €r0 MCIIOIHCHHEM.”

B coBpemeHHOW  Hay4yHOM JIATEpAType  IOpUAMYECKAs  IpoLeaypa
0003HaYaeTCsl KaK yperyJIMpOBaHHBIN 3aKOHOAATEIHCTBOM MOPSJIOK COBEPIICHUS
IOPUANYECKUX JCUCTBUM, HAIPABICHHBIX HAa JOCTMIKEHUE HOPUAUYECKOTO
pesynprata. Takum o00pa3oMm, ropuaMuYecKas IMpoleaypa yperyjiupoBaHa
MPaBOBBIMHU HOpMaMH, CTPYKTYPHUPOBAHHOE MaTepHuaIbHbIMU
IIPaBOOTHOIIEHUSIMH, O0NalaeT MpU3HaKamMu oOuIell mnpoueaypsl, ACHCTBYET B
IIPABOBOM CpeJie, U HAIIPABJICHA HA MPABOBOM pE3yJIbTAT.

COOTBETCTBEHHO, ITPU ONPENEIICHUN COOTHOLIEHNS FOPUANIECKON MTPOLEAYPHI
C IOPUIMYECKUM MPOLECCOM HEOOXOJUMO HCXOAMTh W3 TOr0, 4YTO MpoUEeaypa
MMEET MaTEpUAJIbHOE M  MPOLECCYaJbHOE COAEpKAHME. MarepuanbHyIo
npoleypy HeoOX0IUMO paccMaTpUBaTh B OTJIMYKE OT MPOIECCYabHOM, TaK Kak
OHa CBfi3aHAa C pealn3alMed MPaBOBBIX CaHKUIMM W NPUMEHEHHEM MeEp
npuHyKaeHus. Peanuzarus MatepuaibHBIX MpaB M 00S3aHHOCTEH MOCPEICTBOM
HOPMATUBHOW PETJIAMEHTALIMU IPABOBOU JIESATEIBHOCTH SIBJISECTCS HAa3HAYECHUEM
MaTEepUATTLHOW TPOLETYPHI.

Takum oOpa3zom, HEOOXOIUMO paccMaTpPUBATh COOTHOIIECHUE FOPUIUYECKON
IpoLeAypbl U IOPUINYECKOro Mpolecca 4epe3 Npu3My MpoleccyalbHON (OPMBI.
Tak, B COBPEMEHHON HAy4YHOH JIMTEPATYypE MOHATHE IOPUAMYECKOTO IpoIecca
paccMaTpuBaeTCsl KAaK HOPMATHBHO-BJIACTHAs IOpUJNAYECKAs  JIESITENBHOCTD,
BKJIIOHaronieil B ce0s cyAeOHble M HHBIE TMPOLECCHl, OCYIIECTBIgeMas B
npolieccyanbHoi popme B myOIUYHBIX HHTEPECAX.

[To moBOAY COOTHOLIEHUS KOPUAMYECKON MPOUEAYPbl U IPOLIECCA, MOMKHO
OTMETUTh, YTO C TIOMOILIBKD KAaTeTOPMU IOPUAMYECKOW TMpOUEAYphl U

2 Tapacosa B.A. [Iponenyprast ¢dopMa AesSTENFHOCTH OPTaHOB ConManbHOTO obecnedenus //CoBETCKOe TOCyJapcTBO M MPABO.
1973. Nel1. C.112 - 113.

2 VYnpasnenueckue npouenypsl //Ilox.pen. b.M. Jlazapesa. M.: Hayka. 1988. 272 c.

23 IIporacos B.H. IOpnandeckas npouexypa. M., 1991. C.7.
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IOPUMYECKOTO Tpoliecca O00ECreurnBaeTcsl peajn3anus HOPM MaTepHaJbHOTO U
MIPOLIECCYANILHOTO MPaBa.

B.Jl. CopokuH BbIEIISET CIEIYIONIUE MPU3HAKU IOPUIUYECKOTO0 Mpoliecca: a)
BBIPQKEHHUE TOCYIapCTBEHHO-BIACTHOW AESATENBHOCTH, MPEACTaBIISIONIEEe COOOU
crenupuIeckrii  crocod  OCYIIECTBICHUS TOCYJapCTBEHHOH  BiacTu; 0)
JVHAMUYECKOE TIOHSATHE, BBIPAXKAIOMICE MESITEIBHOCTh  COOTBETCTBYIOIINX
rOCYJapCTBEHHBIX OpPraHOB, OCYIIECTBISIEMYI0 B OIPEACICHHOM IMOPSIKE,
NOCJIEOBAaTENbHOCTY W HANpPABIECHUW; B) IOPHUJINYECKAs  JIEATEIbHOCTD,
TpeOyromas CHenu(pUUIeckoro peryJIupoBaHusl NPHU MOMOIIM IPOLECCyaTbHBIX
HOPM COBETCKOIO TIpaBa; TI) JEATEIbHOCTb, B XOJE KOTOPOH JOCTUTAETCs
IOpUTUYECKUI PE3YIIbTAT.

JI.H. Bbaxpax, b.M. Jlazapes, B./[. CopokuH enuHsl BO MHEHHUHU, YTO
IOPUIMYECKOMY TMPOLECCY MNPUCYIIH TAaKHE YEpPThI, KaK IOCIEHOBATEIbHOCTb,
HEIIPEPBIBHOCTh, LUKIWYHOCTb, AUHAMHUYHOCTH, HALEJICHHOCTb HAa pPE3yibTaT
JCUCTBUM, COBEpIIAEMBIX OpraHaMHd BJaCTU B CBSA3M C  BBIIOJIHEHUEM
BO3JIO)KCHHBIX HAa HUX 3a/1a4 U (YHKIIUHA.

IOpuaudeckuii mporecc mpeaAcTaBiseT CcOOOM COBOKYIHOCTh JICUCTBUMN
OpraHoB BJIACTH, U HOPMATHBHO - IIPABOBOE PETYJIMPOBAHUE DJTUX JEUCTBUU
o0ecreunBaeT MX COBEPILIECHUE B OINPEACICHHOM MOpAAKE. OTUM MNOPAIKOM
sBisieTcs npoueaypa. Ilpouenypa, Oynydr OCHOBHBIM 3JIEMEHTOM FOPUIUYECKOTO
IIPOIIECCA, HOPMATUBHO 3aKPEIUISAACh, CTAHOBUTCS FOPUANYECKUM SIBIICHUEM.

Takum  oOpa3oM,  BHOEpBbIE  JIETAIbHOE  3aKpPEIJIEHUE  IOHATHUSA
aAMUHUCTpaTUBHOU npoueaypsl B PecniyOnuke Tamxukuctan (PT) ocymectBieHo
B Kogekce 00 anmunuctpatuBHbix npouenypax (KOAIID), npunsrtom 5. 03. 2007r.,
B KOTOPOM TOBOPHUTCA: AJMHHUCTPATUBHBIE MPOUEAYPHl - 3TO AEATEIBHOCTH
aIMUHHACTPATUBHOTO OpraHa B LENSIX IOATOTOBKH, INPUHATHUS W HCIOJHECHMS
aIMUHUCTPATUBHO-TIPABOBOI0 aKTa, & TAKKE PACCMOTPEHUS aJIMUHUCTPATUBHBIX
3asBieHHi M kan00.”” Heo6XOmMMO OTMETHTh, YTO B HACTOSIIEE BPEMs
pPErIAMEHTUPOBAHBI JIMIIL HEKOTOPBIE CTOPOHBI AJMUHUCTPATUBHBIX IMPOLELYP.
ONHLIEHTPOM HAy4YHOM JUCKYCCUM SIBJIIETCS 3aKOHOAATENIBHOE 3aKpEIUICHHE
IOHATHS «AJIMUHUCTPATUBHOW MNpouenypb». Tak Kak KOIEKC, HE IIOJHOCTBIO
peryinupyer IOpSAAOK OKa3aHus TIOCYAAPCTBEHHBIX YCIYI W BBIIOJHEHUSA
rOCYyJapCTBEHHbIX (PYHKLIMHA, MO3TOMY HX PEryJIUpOBAaHUE OCYIIECTBISAETCS
MTOA3aKOHHBIMU HOPMAaTUBHO-NPABOBBIMU aKTaMH. OJHAKO CIIEYET OTMETHUTh, YTO
NPUHATHE TIO0 KaXJIOM TOCYyAapCTBEHHOM (YHKIMH U TOCYJApCTBEHHOM YCIyrH
aAMUHHACTPATUBHOTO aKTa 3aTPYAHUTEIBHO.

B cBi3u ¢ 3TMM HeoOxomaumo OTMeTHTh, uto npuHsitue KOAII B
ONPENIECIICHHOW MEpE BHECJIO SICHOCTh B MOHSTHUE M BHIBI aJIMUHUCTPATHUBHBIX
MPOLEAYP, @ TAKKE B MOPSNOK €€ COBEPIICHHUS M CTAJI0 OCHOBHBIM OTPACJIEBBIM
HOPMAaTMBHO -  IIPAaBOBBIM  aKTOM,  PETJIAMEHTUPYIOIIMM  COBEpLICHUE

24 Copoxkus B./I. IIpon3BoACTBO O NMPHUHATHIO HOPMAaTHBHBIX akTOB yrpasieHus //IIpaBosexenne. 1976. Ne2. C.109 -112.
25CT. 2 Kopnekca 06 ammMuHHCTpaTtuBHBIX mpoueaypax PT ot 5 mapra 2007r., / AMO PT. 2007. Ne5. Cr.164. Cm. Takxe:
OHIMKIIONEANYECKUH CI0Baph 10 KOHCTUTYIIMOHHOMY M aIMHHUCTpaTuBHOMY IpaBy. [lox pen. Junopimoesa A.M. u limomoBa
AUN. Nyman6e 2014. C.305. OiteB X. AamuHuctparusHoe npaBo Pecrny6inku Tapkukucran. Qymante 2014.
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aAMUHUCTPATUBHBIX MPOLEAYpP MO MPUHATHIO AJMHUHUCTPATUBHO - IPABOBOIO
(HOPMATUBHOTO M HWHJUBHUIIYAJIbHOI0) aKTa, €ro HCIOJIHEHHIO, MPOIEAYphl IO
PAacCCMOTPEHHUIO AJAMUHUCTPATUBHBIX Kalo0 HA aJAMUHUCTPATUBHBIC AaKThI
BHYTPUIOCYJIapCTBEHHOTO oprana u B cyne. Tem cambim Komekc co3zgan
OJIaroNpuATHBIE YCIOBHS JUIsl MOPSIIKA MPUHATUS YNPABIECHYECKUX PEIICHUM, UX
UCIIOJIHEHUSI U 00XaJIOBaHUSI Yepe3 MPU3MY aJIMUHUCTPATUBHBIX MPOIEAYP U BO
MHOTOM, YHUGUIHUPOBAN MNPOUEAYPHl MO MPUHATHUIO aJMHUHUCTPATUBHOIO AaKTa,
SBIISACH BaKHBIM (DAaKTOPOM YKPEIUJICHHUS] 3aKOHHOCTH IO OOECHEYEHUIO MpaB U
cB0OOA TpaxkgaH B cdepe TroCcyAapCTBEHHOTO YIPaBJICHUS, B YAaCTHOCTH, IIO
COBEPILIECHUIO UIMH aIMUHUCTPATUBHON IPOLIETYPHI.

Cnenyer oTMeTuTh, 4YTO Ha 0aze ymomsHyToro Komekca mpogomxaer
pacCIIMPATHCS YPETYIUPOBAHUE OTACIBHBIX BUJOB aIMUHUCTPATUBHBIX MPOLIETYD,
UCXO/sl U3 KOHLIENIUU «TPUAJbD» MO aHAM3y CUTYyallUH U OLEHKHU, MPUHATHE U
UCIIOJIHEHHE  pelleHuid.  HazjeneHsl  MOJHOMOYMSMH IO COBEPILICHHIO
aAMUHUCTPATUBHOW TMpOLEAYPHl 10 PACCMOTPEHUIO M Pa3pELICHUI0 Kpyra
BOIIPOCOB W MPUHSATUS MO HUM PELICHHUS U MECTHBIE OpraHbl CaMOYNpPABJICHUS
IOCEIIKOB U cel (mKamoatsr).”

B 571001 cBsI3u 10CcTaTOUHO OYJET IPUBECTU B KAUECTBE MIPUMEPA COACpKAHUE
HenaBHO npuHATOTO 3akoHa PT «O paspemmnrenbHoit cucteme» ot 2. 08. 2011r.,
Ne751. JlanHblii 3aKOH, HapsAy C YCTAHOBJIEHHEM OOIIETr0 TMOJIOKEHUS U
INPUHIIUIIOB PErYJIUPOBAHUS Pa3pEIIMTEIBLHON CUCTEMBI, YCTAHOBUI U MIPOLIETYPbI
OLICHKM  PEryjJsTUBHOIO  BO3JECHCTBUA  HOPMATHMBHO-NPABOBBIX  aKTOB,
YCTaHABIMBAIOIINUX W/UIM WU3MEHSIOIIMX PAa3pelIUTEbHbIE JOKYMEHTBI, & TaKXKe
ux BbAauu (1. 3-4, cr.cT. 19-28).

B yacTHOCTHM, [aHHBIA 3aKOH YCTaHOBWJ, YTO MPOLEAYphl IO
pa3pelInTeIbHOM  CUCTEME  JIOJDKHBI  ObITh  CTAOMJIBHBIMH, MPO3PAYHBIMH,
3¢ (HEeKTUBHBIMU, THOKHUMH M MPONOPIHUOHAIBHBIMA C aHAJTU30M KOMIIOHEHTOB
OIICHKH BO3MOXXHBIX mocieAcTBuil (ct.cT. 119-20). CtaGuiabHOCTh OOBSICHSIETCS
TEM, YTO BBIJIABAEMBIE PA3pPEUIMTENIbHBIE JOKYMEHTHI B MPOLECCE MPOLETYPHOTO
MPOU3BOJICTBA  JOJDKHBI  OCHOBBIBATBCSI HA  PBIHOYHBIX  MPHUHIUIAX U
MPOTHO3UPYEMBIX Mpolieccax pPa3BUTHUSA, a MPO3PAYHOCTb NPHUHATUS PELICHUU
JOJKHA 0XapaKTEPU30BaATh MaTepUaIIbHYIO HE3aMHTEPECOBAHHOCTh
UCIIOJTHUTENILHOTO OpraHa. B pe3ynbpTaTe NpUHATHUS PELIECHUS C YY4E€TOM CBOOOHOM
KOHKYPEHIIMU, TOPTOBJIM W WHBECTHUILIMH, JOKHBI ObITh OOOCHOBaHBI C TOYKH
3peHHUs 3alllUThl UHTEPECOB OOIECTBA, C TeM, YTOObl HE AOMYCTUTh B Ipolecce
KOPPYNUMOHHOTO  siBJeHUS. OD(PPEKTUBHOCTP U THOKOCTh MPUHUMAEMBIX
pa3pelIuTENbHBIX JOKYMEHTOB JIOJDKHBI TMpeljiaratb HauMeHee 3aTpaTHbIe
pelIeHUs] YeTKO ONpE/IeTICHHBIX 33/1a4 U MOKa3aTeNH, KOTOPhIE TOCTUTHYTHI TEMH,
KOIO0 OHM 3aTparuBarOT, ¥ HE MOTYT OBITb apryMEHTHUPOBAHBI IyTEM BHEIPEHUS
TEXHOJOTHMH M CIOCOOOB, HEOOXOAMMBIX IJsi JOCTHXKeHHs ycmexa. [Ipu stom
MPONOPLUHUOHAIBHOCTh HOPMATUBHO-IPABOBBIX AKTOB B PABHOW CTEMEHU JOJKHBI

% B cr. 10-14 3akon PT «O6 OpraHax CaMOYIIPaBJICHUS ITOCENKOB M cem» oT 5 aBrycra 2009 r., Ne549 //AMO PT. 2009. Ne7-8.
C1.503.
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ciocoOCTBOBaTh  O0ECIEYEHHIO HMHTEpEecOB oOOIIecTBA M 3alIUTHl  MPaB
pEeANPUHUMATEIICH.

N3 Bcero BbIIECKA3aHHOTO MOXHO TMPEIINOJIOKUTh, YTO OCHOBHYIO
JETEPMUHAHTY BJIACTHOW JEATEIBHOCTH JIOJDKHBI COCTaBIIATH MPOLETYPHBIC
HOpPMBI, B OCOOEHHOCTH IOpUAMYECKas, [HJs KOTOPOM pPEryIHpOBaHUE
IOPUIUYECKUX JeHCTBUN Hanbosnee 3HauMMa. Tak, opuaudeckas AesTeIbHOCTD,
OXBaTbIBaeMasi TOHSATUEM «IOPUIAMYECKUN TIpolecc», 3akioyaer B cebe
HOPMATUBHO YCTAHOBJICHHBIN MOPSAOK, IOPUANYECKYIO MPOLEAYPY ACATEIbHOCTH
OCYIIECTBIIEMOM  OpPraHaMM  BCE€X  BETBEM  BIACTU:  3aKOHOJATEIIBHOM,
UCIIOJIHUTENbHOM W cyneOHoil. Mcxoas M3 NOHMMAaHHS — FOPUIUYECKON
JEeATEIbHOCTH, MPAaBOBYIO MpOLENypy LejlecooOpa3Ho OyaeT MHoJapa3feiuTh Ha
3aKOHOJATEIbHYI0, CYACOHYIO H aIMUHUCTPATUBHYIO.

B cuiny BBIIIEU3NOXKEHHOTO U C YYE€TOM HOPMATUBHOM perjlaMeHTaIuu
3aKoHOAATeNbCTBOM  PT  aJIMUHUCTpAaTUBHBIM  IPOLIECC  HUMEET  MECTO
NPUMEHHUTEIIBHO KO  BCEM  BHAAM  aJMUHUCTPATHUBHO-YNPABIECHYECKOU
NESTEIbHOCTH, KAK B TO3WTHBHOM, TAK M B IOPUCIUKIHOHHOM ACSTEIbHOCTH
rOCyJJapCTBEHHBIX OpPraHOB BJACTH U MECTHBIX OpPraHOB CaMOYINPABJICHUS
(mxamoatoB). Wuaye roBOps, aAMUHUCTpAaTUBHAas MpoleAypa, Oyaydu
CaMOCTOSITENIbHOU aIMUHHUCTPATUBHOMN dbopmoit JEeATEIbHOCTH
OpraHOBHUCIIOJHUTEILHOM  BJIACTH, MPEACTaBISET COOOM  COCTaBHYIO H
CaMOCTOSITEJIBHYI0O ~ 4acTh  AJMHUHHMCTPATHBHOIO  IIPOILIECCA, COBEPIIAEMOTO
OpraHaMH HCIOJIHUTEILHON BJIACTM W MECTHBIMU OpPraHamMu CaMOYIIPaBIICHUS
MOCEJIKOB U CeN (I)KaMOoaTOB) B pPAMKaX HCIOJIHUTEIbHO-PACTIOPSIUTENBHOM,
KOHTPOJIbHO-HAA30PHON U UHOU AESITEILHOCTH JIJIsl pElISHUs] KOHKPETHBIX 3a7a4 U
NPUHATHUM 1O HUM COOTBETCTBYIOIIMX aJIMHHUCTPATUBHBIX AaKTOB, a TaKkKe
pPacCMOTPEHUE CHOPOB, BBITCKAIOIIMX W3 AJMUHUCTPATUBHBIX aKTOB WJIH U3
aAMUHUCTPATUBHON €SI TEIbHOCTH.

Jlutreparypa:
1.A6pamoBa A.U. IlponenypHsie Bompochl mpaBonpumenenus //IIpoGremsi
COBEpIICHCTBOBAHUS COBETCKOIO 3aKOHOAATeNbCcTBA. Ipyasl. M., U3np.-Bo
BHUUN3C. 1990. Bein. 47.
2.ArajponoB C.U. AaMuHUCTpaTUBHBIE TPOLEAYpPHl M HUX peanu3aius B
JeSATeILHOCTH OPTaHOB BHYTpeHHUX jen Poccuiickort @enepanuu :aBToped. muc.
...Kana. ropua. Hayk. M., 2008.
3.Apakuee B.C. IlpouenypHo-npaBOBbIE HOPMBI: TOHSATHE M 3HAYCHUE B
pEeryJaupoBaHUM TPYAOBBIX OTHOILUEHWH: aBTOped. IuC. ...KaHJ. IOpUA. HayK.
Tomck, 1981.
4. baxpax /.H., Poccunckuii b.B., Crapunos FO.I'. AamMunucTpatuBHOE NpaBo :
y4eOHUK JIJIsl BY30B. 2-€ u3., u3M. gom. M. : Hopma. 2006.
5. bapummonsckas T.FO. I'paxxmanckuit mporecc u mporeaypa :aBToped. auc.
...KaH[. 1opu/l. HayK. Tomck, 1988.

27
Hmeercs B BUAY NCATEIIBHOCTb aIMUHUCTPATUBHBIX OPraHOB IO PACCMOTPEHUIO U pa3pCICHUI0 aIMUHUCTPATUBHBLIX CIIOPOB U
IPUMEHEHUA MEP aIMUHUCTPATUBHOI'O IIPUHYKICHUA.



6. T'orenp C.K. I'yOepHCKHE TPHUCYTCTBUS CMEIIAHHOTO COCTaBa KaK OpPTaHBI
aIMUHUCTPATUBHOM IOCTUIIMHU Ha MecTax //BecTHuk npasa. 1906. Ne4.
7. EBtuxees V.M. Bunapl u popmbl aIMUHUCTPATUBHOM ESATEIBHOCTH: JIUC. ...J-pa
opuj. Hayk. M., 1948.
8. Kamunckas B.M. MecTo nporeccyaibHbIX HOPM B CUCTEME COBETCKOTO IpaBa
//JleMOKpaTUYeCcKUue OCHOBBI ~COBETCKOIO COLMAIMCTUYECKOrO0 IPaBOCYIUs
/Mon.pen. M.C. Ctporosuua. M., 1965.
9. Jlyaun B.O. IIpoueccyanbHbie HOpMBI B COBETCKOM T'OCYJapCTBEHHOM IIpaBe.
M., 1976.
10. Manseura H.b. AaMuHHCTpaTHBHBIE TPOIEAYPHl KAk  CPEACTBO
MPOTUBOJCHCTBUSL KOPPYIIIMA B CHUCTEME OPTraHOB ITyOJIMYHON BIIACTH :JTHC.
...kKana. ropua. Hayk. M., 2008.
11. ITpotaco B.H. OcHoBBI 0011€nTpaBOBOM TMpoleccyaabHol Teopuu. M., opu.
aut., 1991.
12. IIporacos B.H. IOpuaudeckas npouemypa. M., 1991.
13. Copokun B.Jl. AaMmuHuCTpaTUBHO-TIpOIieccyanbHble oTHOMeHus. JI. M3m. - BO
Jlenunrpanckoro yH-ta. 1968.
14. Cunaituee M.B. IlIpaBoBas Teopuss ¥ TMpakTHUKa aJMUHUCTPATHUBHOU
MpoLeTyphl: aBTOped. IUC. ...KaHd. Iopull. Hayk. M., 2009.
15. TapacoBa B.A. IlponeccyanbHas ¢popMa JesiTEILHOCTH OPTaHOB COLIMAIIBHOTO
obecnieueHust //CoBeTCKOE TOCYIapcTBO U mpaBo. 1973, Nell.
16. Tuxmit P.C. IIpoGmeMbl TpaBOBOTO pEryIWPOBAHUA aIMHUHUCTPATUBHBIX
npouenyp B Poccuiickont denepannu :auc. ...kaua. opul. Hayk. Tromens, 2005.
17. SIxoBenko O.B. CooTHomieHHEe MPaBOBOM MPOIEAYPHI U MPABOBOTO Mpolecca
//Bompockl TEOpUMM TrocymapcTBa W TmpaBa: HoOBble wuIed U  MOJIXOJbI:
MexBy30BCKHiT cOOpHHK HayuHBIX Tpya0oB. Caparos; CI'AIl, 2000. Beim. 2 (11);
18. SxumoB A.JO0. AIMUHHUCTPATUBHO—IOPUCAMKIIMOHHBIM  TIpoliecc |
aIMUHUCTPATUBHO-IOPUCTIUKIIMIOHHOE TMPOU3BOJACTBO //['ocynmapcTBO U mpaso.
1999. Ne3.

Mapudxounos P.H.

AHHOTaALUA
Co0THOIIEHUA MOHATHH «AAMUHUCTPATUBHBIN MPOLECC» H
«aJIMMHHMCTPATHBHAA MPOLEAYPA»

B Hayke aIMHMHHMCTPAaTUBHOIO IpaBa OJHHM M3 Ba)XXHBIX U JUCKYCCHOHHBIX
BOIIPOCOB SIBIIIETCSI COOTHOUIEHWE NOHATUNA «aIMUHHCTPATUBHBIA NPOLIECC» U
«aIMUHUCTpPATUBHAs Mpouenypa». ABTOp B JJaHHOW CTaTb€ HAa OCHOBE aHAJIN3a
HAay4HOM JUTEpaTypbl M3JaraeT CBOK MO3WLHUI0 OTHOCHUTENIBHO IOHSATHN
aAMUHHACTPATUBHOMN MPOLEAYPHl U aIMUHUCTPATUBHOTO MpOLIECCA.
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Marifhonov R.N.
The summary
Relationship between the concepts "administrative process' and
"administrative procedures"

In science, administrative law, one of the most important and controversial
issues is the relationship between the concepts of "administrative process” and
"administrative procedures”. The author of this article based on the analysis of the
scientific literature outlines its position on the concept of the administrative
procedure and the administrative process.

Haumos B.I'.”

ITonsitTue 1 0COOEHHOCTH JJUIECH3UNOHHO — pa3p6HII/ITeJII>HOI7I CHCTEMBbI

KuaroueBble CJI0Ba: pPa3pCHINTCIIbHAA CHUCTEMA, AIMHUHHUCTPAaTHBHAA
paspeuinuTCIbHasd CHCTCMaA, pPa3spCIIuTCILHOC IMPpaBOOTHOLICHHC,
JIMOCH3WPOBAHUC, IMOCH3NOHHAA ACATCIbHOCTL, PAa3pCIICHUC, JIMICH3UA

Key words: licensing system, administrative licensing system, permissive
legal relations, licensing, licensing activities, permits, licenses

JIMIIEH3MOHHO — pa3pelINTENbHAS AEATEIbHOCTh OPraHOB MCIIOJIHUTEIBHON
BJIACTH SIBJIICTCA OAHUM M3 BUJIOB FOCYJApPCTBEHHOI'O YNPABJICHHS. DTO CHCTEMA,
KOTOpasi YCTaHABIMBAET ONPENCIICHHBIM IIPAaBOBOU IOPSAOK, COINIACHO KOTOPOMY
3aMHTEPECOBAHHbBIE HOPUANYECKUE JIHMIA, JUOO OTAENIbHbIE TpaxkaaHe OO0s3aHbI
MOJIy4aTh OT YNOJHOMOYEHHBIX TOCYJAPCTBEHHBIX OPraHOB pPa3pELICHUN WU
JUILEH3UM HAa COBEPUICHHE ONPEACICHHBIX JICMCTBUM WX  TOJYYEHHS
OIpEENICHHBIX MPaBOMOUMA. B ycnoBusix popMupoBaHusi pbIHOYHBIX OTHOIIEHUI
BOIIPOCHI, CBSI3aHHBIE C JIMIEH3MOHHO-PA3PEIINTEIBHOW CHCTEMOM SIBIISFOTCS
BECbMA AKTyaJlbHOM, NMOCKOJBKY OJHOW W3 TJIAaBHBIX W NPHOPUTETHBIX LEJIEH
rocyfapcTBa sBIsieTCsl OOeCleYeHUe 3alluThl MpaB, 3aKOHHBIX HMHTEPECOB,
HPaBCTBEHHOCTM W 3JI0pOBbSl  JIIOACH. OTy  3alIUTy  OCYILIECTBIISIIOT
COOTBETCTBYIOIIME I'OCYJApCTBEHHBIE OPraHbl MCIOJHUTEIBHONW BIACTH, KOTOPHIE
B CBOEH JEATEIIBHOCTH MCIOJIB3YIOT CUCTEMY JIMLEH3UOHHO-PA3pELIUTEILHOIO
yhnpasieHus. B CBs3M € 3THUM cuuTaeM BechbMa BaXXHbIM OoJiee MOJIPOOHO
aHAJIM3UPOBATh MOHATHE JIMIICH3MOHHO-PA3PEIINTEILHOU CUCTEMBI U BBIIBUTH €0
0COOCHHOCTH. MHOrooOpasHble aJAMHHUCTPATUBHBIE pa3pelICHUs], UIUPOKO
IpUMEHSIEMbIE BO BCEX OTpacisix M cdepax SKOHOMUYECKOW, COLMAIIBHOM,
aAMUHHACTPATUBHO-TIOJINTUYECKON [JEATEIBHOCTH W BHEIIHUX OTHOUIEHWUH, B
1EJI0M 00pa3yloT pa3BETBICHHYIO PA3PEIIUTEIbHYIO CUCTEMY.

Cnenyer OTMETHUTb, UTO B OTEUECTBEHHOW U 3apyOeKHOU HOPUAMYECKOU
JUTEpAType BCTPEUYAKOTCS HEKOTOPBIE MPOTHBOPEUYME MEKIY JIMLEH3UOHHOW WU

" AccucTeHT KadeIpbl KOHCTUTYIIMOHHOTO HpaBa opuauueckoro dakymsrera THY
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pa3pelIMTENbHON CUCTEMBI. VICTOYHUKOM 3THX Pa3HOINIACUU SABJISETCS TO, YTO B
TEOPUM M HA MPAKTUKE HET E€IUHOTO OINpPEIETEHUS YKa3aHHOTO MPaBOBOTO
WHCTUTYTA. B CBS3M C ’TUM HAaUYHEM C aHAJIN3a HEKOTOPBIX ONPEIEIICHUM, KOTOPbIE
MMEIOT HEMOCPEICTBEHHOE OTHOILICHHE K HEMY, B TOM YHCIE «pa3pelInTeIbHas
CUCTEMA», «Pa3pELINTEIbHBIE PEKUMBI», «PA3PEUIUTEIIBHOE IPABOOTHOLIECHUE,
«JIALIEH3UPOBAHUEY, «ITULEH3UOHHBIN AEITEIBHOCTE» H.T.J.

B oOmenpuHsITOM NOHMMAaHMM TOJ  JUIEH3UOHHO-PA3PEIIUTEIHHOM
CUCTEMOM MMOHUMAETCSI aIMUHUCTPATUBHO MPaBOBOM WHCTUTYT,
pErIaMEHTUPYIOIMIA ~ OOIIECTBEHHBIE  OTHOILICHHUS ~ MEXAYy  CyObeKTaMu
rOCyAapCTBEHHOMW AJIMUHHUCTPAlMA W TPaXJaHAMH, OPTaHU3alUsIMU IO MOBOLY
MPEIOCTABJIECHUS] PA3PEUICHU HA OCYIIECTBICHUE ONPEAECICHHOU IESITEIbHOCTH
(meWcTBWi) WM WMCIHOJIb30BAaHUE JIMIICH3MOHHO-PA3PEIIUTEIBHBIX OOBEKTOB,
aIMUHUCTPATUBHO-HAA30PHBIE OTHOIIECHUSI B TEUCHUE CPOKA JICVCTBUS BBIITAHHBIX
JULEH3UN W Pa3pellieHUui, a TaKXKe IPUMEHCHUEM MEP aJMUHUCTPATUBHOIO
IIPUHYXKJICHUSI B CIy4dasx HapyLIEHUs IPaBUI JIMLECH3UOHHO-PAa3pPEIUTEIILHON
cucteMmbl. Cpean y4€HBIX — IMPABOBEIOB HE CYHIECTBYET €IMHOTO MHEHUS IO
JTAaHHOMY BOMNpOCYy. XOTS B HayKe AJIMUHHCTPATUBHOTO IIpaBa pa3pelIUTENIbHAS
cUCTEMa MpU3HAETCAd OAHON M3 (pyHIaMeHTaIbHBIX KaTeropuil. Tem He MeHee, B
HACTOfIEe BpeMs e€lle HE BbIpa0OTaH €IUHBIA JOKTPUHAIBHBIM MOAXOJ K
ONPEAEIICHUIO, MOHATUS U COJACPKAHUS PAa3pPEIINTEIBLHON CUCTEMBI. J[aHHasg TeMa
Ha CETOJHSIIHUN JEHb MPHU3HAETCA HE JOCTATOYHO HCCIIEAOBAHHOW aJEKBAaTHO
CYIIIECTBYIOIIEMY COCTOSIHUIO OOIIECTBEHHBIX OTHOIICHUH B JIMIIEH3MOHHO-
paspemuTenbHon chepe.

ITo wmuennro J[. H. baxpax paspewmmrensHas cucrema —  3TO
yperyJupoBaHHasi TPAaBOM COBOKYITHOCTb OOIIECTBEHHBIX OTHOIICHHN CYOBEKTOB
aIMUHUCTPATUBHOW BJIACTH C TPa)XJaHAMU W OPraHU3alMUsSIMH, BO3HUKAIOIINX B
CBSI3M C BBIIAYEH pa3pelICHUI Ha 3aHATHE ONMPEACICHHBIMU BUAAMU AEATEILHOCTH
U TIOCJICAYIOIIMM HAJ30pOM 3a COOJIIOJIEHUEM MPABWII U YCIOBUN OCYILECTBICHUS
pPa3pENIEHHON 1€ TETbHOCTH.

A. b. baranaoB omnpenensieT pa3pelIMTEIbHYIO CUCTEMY KakK BHU]
aIMUHUCTPATUBHOU JEATEIBHOCTH, KOTOPBIM 3aKJIFOYAETCS B BblJAaUYe pa3pelIcHUN
Ha 0c000 oOxpaHseMble OOBEKTHl Pa3PEIIUTEILHOM CHUCTEMBI: Haa30p  3a
COOJIIOJICHUEM  MPaBWJI  Pa3pEUIUTEIbHOW  CUCTEMBI,  HPUHATHU  Mep
aIMUHUCTPATUBHOI'O BO3JECHUCTBUSI U COCTABIICHUS MAaTEPUAJIOB Il NIPUBJIICUCHUS
K OTBETCTBEHHOCTH HAPYLIUTEIIEN pa3peIIUTENbHON CHCTEMBL.”

Bbonee monpobuo onpenensier pazpemmurensuyio cucreMy C.A. Tapacos. Ilo
€ro MHEHHIO, JTO COBOKYNMHOCTh MAaTE€pUAJbHBIX U  MPOLECCYATbHBIX
aIMUHUCTPATUBHO-TIPABOBBIX ~ HOPM M COOTBETCTBYIOIIMX MPABOOTHOIICHUM,
CKJIQIBIBAIOIIUXCA MEXIY YIOJIHOMOYEHHBIMU TOCYJAapCTBEHHBIMU OpTraHamMu
(IOMKHOCTHBIMU JIUIIAMH) U TIPEANPUITUIMU, YUPEKIACHUIMH, OpraHU3aIusIMU U

lBaXpax J. H. Anmunuctparusaoe npaBo Poccun: Yuebuuk mis By3os. // M. Uzn. — Bo HOPMA. 2001. C.376
’BarangoB A. b. AJIMAHUCTPATHBHO-TIPABOBOE PETYIUPOBAaHHWE JIMIICH3MOHHBIX OTHOIIEHWH B Poccuiickoit
denepanun: TEOPETUKO-TIPABOBBIE OCHOBBI, COBPEMEHHOE COCTOSIHHE, MIEPCIIEKTUBBL: ABTOpEd. IHC. ... 1-pa IOpPHIL.
Hayk. Pocros w//1, 2007. C. 13
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rpaXJaHamMyd B  MPOLECCE  YCTAHOBJICHUS W OCYLIECTBICHHUS  IOPSIKA
IIPOU3BO/JICTBA, npuoOpeTeHus, UCIIOJIb30BAHMS, XpaHEHUS, cObITa,
TPAHCIIOPTUPOBKH  KOHKPETHBIX IPEIMETOB W  BEIIECTB, OTKPBITUS U
GYHKUMOHUPOBAHUS  CHEIUANBHBIX MPEANPUATAN UM OpraHu3aluii, BbIJAYH
pa3pelieHusT Ha  OpaBO  COBEPUICHUS  ONPEACIICHHBIX  ACHCTBUU  WJIM
MPEAOCTABIEHUS OMNPENEIICHHBIX IMMOJHOMOYMI, KOHTPOJS 3a HMCIOJIb30BAHUEM
MpaBWJI  Pa3pelIMTEIbHOM CUCTEMbl W  NPUBJICYEHUS  HApPYIIUTENEHd K
YCTAHOBJICHHOW B 3aKOHOJATEJIbHOM ITOPSIKE OTBETCTBEHHOCTH.’

Kak nHamu yxe ObUIO OTMEUEHO, OCHOBHAs II€Jb JAHHOI'O KCCJIEIOBaHUS
3aKJIFOYAETCSl B ONPENCIICHUN MOHATHUS JTULIEH3UOHHO-PA3PEIIUTENIbHON CUCTEMBI.
B nayuHON nuTeparype JIMIEH3MOHHO-PAa3pPEUIMTENIbHAS CHCTEMA MOHUMAETCS B
HIUPOKOM M Y3KOM CMBICTIAX. DTO 3aBUCHUT OT CyObEeKTa U O0BEKTa JIMIICH3UOHHO-
pa3pemITEIbHON CUCTEMBI.

B mmpokoMm cMmbiciie MOJX  JIMIEH3UOHHO-PA3PEIIUTEIBHOU  CUCTEMOWU
IIOHUMAET 3aKPEIUICHHBIM IPABOBBIX HOPMAaxX IMOPANOK, IPEAyCMaTPUBAOLINAN
0053aTEIBHOCTD TIOJNYYCHHUsS] OT YIOJHOMOYEHHBIX T'OCYJAapPCTBEHHBIX OPraHoOB
paspenieHuil  (IMIIEH3WHA) Ha COBEpIUICHUE OMNPENEICHHBIX JEeWCTBUM WU
[OJIy4CHUsT ONPENECICHHBIX MPAaBOMOYHUM IPEANPUITUAMHU, YUPEKIACHUSIMH,
OpraHu3alusIMH, 00 OTACIbHBIMU IpaXKIaHaAMHU.

M.M. EponkuH omnpenenser JULUEH3MOHHO-Pa3pEUINTEIbHYI0 CUCTEMY Kak
COBOKYIIHOCTh  MpAaBWJI,  PETJIAMEHTUPYIOIIUX  MOPSAOK  IMPOU3BOJICTBO,
NpUOOPETEHUS, TMOJIb30BAHUS, XpaHEHUs, COBITA U TEPEBO3KH HEKOTOPHIX
NpPEAMETOB W BEIIECTB, a TAKXKE MOPSIAOK OTKPBITHS M (PYHKIHMOHUPOBAHUS
HEKOTOPBIX npeg:[an/I;ITI/Iﬁ.5

Ha mpakTtuke AUIIEeH3MOHHO-pa3pEIINTEbHAs CUCTEMA SIBISIETCS 00BEKTOM
YIPABJISIIOIIETO BO3JACHUCTBUS  YIOJTHOMOYEHHBIX TOCYIAPCTBEHHBIX OpraHoB. B
IpeJesiax paccMaTpuBaEeMOro MOHSATHS B IOPUAMYECKOM JIUTEPATYpE YACTO
BBIICNISIIOTCSL  O0Jiee OTpaHWYCHHBIE W CIEIMPUUYECKUE KATETOPUU: JIUICH3US,
paspeuieHrue, OnpeaeeHHbIe AEUCTBUA, IPEAMETHI, BelecTBa. Mcxons u3 takoro
MOHUMAHUSL JIMIICH3UOHHO-PA3peIINTeNIbHAsl CUCTeMa TMPEACTABISIET CcOOOM
OTIPEJICTICHHYI0 COBOKYITHOCTh OOINECTBEHHBIX OTHOIICHHUM, CKJIABIBAIOIIUXCS
BCJIEJICTBUE PeaM3aIK TOCIIOICTBYIONIMUX B OOIIECTBE MPABOBBIX HOPM.

N.®. AwmenpuakoB u B.b. beinopycoB cuuTaroT, 4YTO JIHMIIEH3MOHHO-
pa3pemmTeNbHas CUCTEMa — 3TO YCTAaHOBJICHHBIN U PETIAMEHTUPOBAHHBIN MTPABOM
MOPSAIOK,  KOMIUIEKC  AIMHHUCTPATUBHO-TIPABOBBIX  HOPM W IpaBull,
PETYIUPYIONMUX MPOU3BOJCTBO, MPUOOPETEHNUE, MOIH30BaHNUE, XpaHEHUE, COBIT U
MEePEBO3KY  OMPEICICHHBIX TMPEIMETOB M  BEMIECTB, (DYHKIIMOHUPOBAHUE

3TapaCOB C. A. JluneH3upoBaHHE KaKk METOJ, TOCYIapCTBEHHOW pa3peluTeNbHON TMOJUTUKH B cdepe
MpeaNPUHUMATEIHCKOM NeATeNbHOCTH: ABTOped. uC. ... KaHA. opua. Hayk. M., 2001. C. 14 - 15.

*Bynenko H. M. OcyIecTBIIeHIE JHIIEH3HOHHO-PA3PEIINTEIbHON CHCTEMBI //AIMUHUCTPATHBHAS JESTENEHOCTD
OpraHoB BHyTpeHHux gen. M., 1997. C. 143

> Eporkun M. U. Ynpasnenue B 00:1acTH OXpaHbl 00IeCTBEHHOTO Topsiaka. — M., 1965. C. 107
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OTHCJIbHBIX  IOPUAUYECKUX JIMI, a TaK¥Ke COBEPIICHUE MPEIyCMOTPEHHBIX
pa3pelieHueM neiicrBuit.’

J.B. Ocuniues, paccmaTpuBas TUIIEH3MOHHO-PA3PEIIUTENBHYIO CUCTEMY B
HIMPOKOM CMBICJI€, CUMTAET, YTO H3TO «OCOOBIM BHUJ aJIMUHUCTPATUBHOMN
NEATEeIbHOCTH,  HANpaBJICHHOM  HAa  TOCYJAapCTBEHHOE  MOATBEPXKICHHUE
KBUIM(PUKALMUY U NPOPECCHOHAIBHBIX  KAYeCTB OTHECIbHBIX CYOBEKTOB,
NPENIOCTABICHUS WM CIEUHUAIbHBIX  MPABOBbIX  CTAaTycOB  (CIENMAILHOMN
PaBOCHOCOOHOCTH  WJIM  OTAEJBHBIX MpaB), MO3BOJSIOIIKUX 3aHUMAThCS
JEeSTENIbHOCThIO  (coBepmiaTh JAEMCTBUsI),  KOTOpas  TpeOyeT  BBICOKOTO
npodeccuoHanu3Ma U KBaTU(PUKAUK CYObEKTa-UCIIONHUTENS WU  SIBISETCA
UCKITIOUUTEILHON B CpPaBHEHUU C OONIMMHU TPeOOBAaHUSMU aJIMHHHCTPATUBHO-
IIPABOBBIX PEKHUMOBY.’

B y3k0M cMBICIIE JTUIIEH3UOHHO-PA3pEIIUTENbHAS CUCTEMA  OINPEACIIIETCS
Kak oco0ast 00JIacTh BOJIEBBIX MEKJIUYHOCTHBIX OTHOIIEHUN MEX]y OpraHaMu
WCIIOJIHUTENILHOM BJIAaCTH M CyObEeKTaMHu, KOTOpas HalpaBieHa Ha oOecredyeHue
AJIEMEHTAPHBIX COCIIOBUN TPOXUBAHUS U HOPMAIbHOTO (YHKIIMOHUPOBAHUS
BCEX YUPEXKICHHM, OpraHoB, OObBEIMHEHUN B rocymapctBe. JlaHHOe MHEHHE
noaaepxkuBaerca A. b.  T'opmaxoBeiM. B 4YacTHOCTM OH OTMEYaer, 4TO
JIUIEH3UOHHO-Pa3pEIIUTEIbHAsS CUCTEMA B Y3KOM TPaKTOBKE BKIIOYAeT B ceOs
JUIh OTIPE/ICIICHHYIO COBOKYITHOCTb 0O0IIIECTBEHHBIX OTHOILICHH,
OCYILECTBIISIEMBIX OpraHaMy BHYTPEHHHMX J€JI M CKJIQJbIBAIOUIUXCSA B MOPSIKE
NpUOOPETEHUS, TPAHCIOPTUPOBKU, HCIOJIB30BaHUA U COBITA OMpPEACICHHBIX
NpeIMETOB W BEIHIECTB, a TaKXKe€ B OTKPHITUM U  (PYHKIHMOHHUPOBAHUU
OMPENICNICHHBIX TPEANPUATHNA, OpraHu3aluii B 1eIsAx oOecreyeHus JTUYHOMN
0€e30I1acHOCTH TpakJiaH, 0O0IIIeCTBEHHOM 0€e30I1acHOCTH 51 OXpaHbl
OOILIECTBEHHOTO TOpsJIKA.

ITockolibKy AaHHasg KaTeropusi — OJHA W3 KIIOYEBBIX B paccMaTpuUBaeMoi
chepe ¥ HEMOCPEACTBEHHO CBs3aHA C MPAKTHUKON MPUMEHEHHS HOpPM TIpaBa
MUJIMLIMEH, OHA WUTpaeT BaKHYI POJb B 00OECIEUEHWU MPABUIBLHOIO COYETAHUS
Mep NPUHYKIEHUS U YOSKICHHSI, COBEPIIEHCTBOBAHUM (POPM M METOJIOB pabOThI
MUJIMLIUK 1O OOECIEUYeHHI0 OOIIEeCTBEHHON 0€30MacHOCTH, pazpaboTke
JNEUCTBEHHBIX MEP MPEyIPEeKACHUS U MPEeceUeHUs MPaBOHAPYIICHUM.

NmenHno »>tuM OOBSCHSETCS TO, YTO K TMpobiieMaMm JIMIIEH3MOHHO-
pa3pelIUTEeIbHOM ~ CUCTEMbl, TOHMMAaeMON B Y3KOM CMBICJE, MPOSIBISETCS
MOBBIIIEHHBIA WHTEpec. boiblliasi 4acTh YYEHBIX,  HCCIEAYIOIIUX BOMPOCHI
aIMUHUCTPATUBHOTO TpPaBa, B TOM YKCJIE W YKa3aHHBIE IPOOJIEMBbI, CUUTAET, YTO
JUIEH3UOHHO-Pa3pEIINTENbHAS CUCTEMA, MOHMMaemMasi B Y3KOM CMBICIIE,
BKJIFOYAET JIMIIb OIPEACIICHHYI0O COBOKYITHOCTH OOIIECTBEHHBIX OTHOIICHHUM, B

®Amenbuakos U. @., Benopycos B. b. JlunieH3nonHo-pa3peninrenbHas AesiTeIbHOCTh OPraHOB BHYTPEHHUX JIeNl. —
Tam608,2003. C. 5.
"Ocunnes JI. B. JInreHsnonHo-paspemmTenbHas cuctema B Poccniickoit ®enepamun. Exarepuubypr. 1999. C.
4
!lopmax JI. B. IlpaBoBble M OpraHM3AIMOHHBIE OCHOBBI NESTENFHOCTH MHIMIMH 1O  OCYIIECTBICHHIO
JMLICH3MOHHO-PA3pelInTeIbHOH padoTel. ucc. kaHa. ropui. Hayk. M., 1998. C. 70.
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KOTOpbI€ BCTYMAIOT OpraHbl BHYTPEHHUX JIe1 B TMpolecce NpuoOpEeTeHuUs,
TPAHCIIOPTUPOBKH, UCIIOJIB30BAaHUS U COBITA JIMIIAMU OINPEAEICHHBIX MIPEIMETOB U
BEUIECTB, a TaKXe MPU OTKPHITUM U (PYHKIMOHUPOBAHUU  ONPEIEICHHBIX
OpEeIIpUITUA W OpraHu3aluid B LENsIX OOecHedeHus JIMYHOM  Oe30MacHOCTH
IrPaX/IaH, OOMIECTBEHHON GE30MaCHOCTH M OXPAHBI OOIIECTBEHHOTO MOpsKa.’

Takxke cymecTByeT pnapyras IO3HWLHAS II0 3TOMYy BOIIPOCY, COIJIACHO
KOTOPOMY HEKOTOpbIE YYEHBIC HE CUUTAIOT YTO pa3pelIUTeNIbHAs cucTeMa Oolee
LIIMPOKO, YEM JIMIEH3UMOHHO-PA3pEIINTENIbHAS, a JULEH3U OTO 4acThb
paspemmrenbHon cucreMbl. Tak, J[.B. [lloxun ormeuaer, uro ceroans B Poccuu, ¢
IOPUIMYECKON TOYKM 3pEHUs, NpHU YHOTPEOJCHHH TEPMHUHOB '‘pasperieHue” u
"nuuen3ua" onpaBIaHHBIM SIBJISIETCA pa3eieHUE Ha POJOBOE (paspellieHue) u
BroBoe (Jurensus).

OnHako cieayeT OTMETUTh, YTO JIMIIEH3MOHHO-PA3PEIINTENIbHAS CHCTEMA B
Y3KOM CMBICIIC HE OTPaHUYUBACTCS TOJIBKO IEATEIBHOCTBIO OPraHOB BHYTPEHHUX
Jel.  YKasaHHYI0 JEATEIIBHOCTh TAaKXe OCYILUECTBIIIOT JIPYyrH€  OpraHbl
UCIIOJIHUTEIIBHOM ~ BJIACTU B IpPEIeilax CBOUX IIOJHOMOYUH OIPEACIICHHBIX
HallMOHAJIBHBIM 3aKOHOJATEIIbCTBOM.

Ilo HameMy MHEHHIO, JIMIICH3MOHHO-PA3pEIIUTENIbHAS CUCTEMa Kak
aJMUHUACTPATUBHO-IIPABOBOM HMHCTUTYT, 3TO COBOKYIHOCTb aJIMHWHUCTPATUBHO-
[IPAaBOBBIX HOPM U IIPaBWJI PETYJIUPYIOIIUX ACATEIBHOCTH JIMLEH3UOHHO-
pa3pelInTeNIbHBIMA  OpTaHaMM, CBA3aHHBIX C BbIauel, MnepeoOopMIICHUEM,
IPUOCTAHOBIIEHUEM U  BO300HOBJIEHUEM, IMpEKpaIlICHUEM JACHCTBUI u
AHHYJIMPOBAaHUEM  JIMIIEH3HMOHHO-PA3pEUINTEIBHOTO  JOKYMEHTa,  BbIJAa4Yeu
NyOJIMKATOB JIMLIEH3NOHHO-PA3pPEIIMTEIbHOTO TOKYMEHTa, KOHTPOJIEM M HaA30pOM
3a  COOJIIOJIEHUEM IOPUAUYECKUMH W (PU3NYECKUMH JIMLAMH JIMLIEH3MOHHO-
pa3pelnTeNbHbIX YCIOBUN U BblIauel MPEeANnuCcaHuii 00 yCTpaHEHUU HapylIeHUN
ATUX YCJIOBUM.

3akononarenbcTBO Pecniyonuke Tamxukuctan (PT) B ykazannoit cdepe He
COJIEPKUT TOHATHUS JIMLUEH3MOHHO-PA3PEIINTENBbHON cucTeMbl. OJHAKO J1aHHBIE
IIOHATHS OIPENEIICHbl OTAEIbHBIMUA 3aKoHaMM. PaspemmmrensHas cucrema B PT
perynupyercsi 3akoHoM PT «O paspemmnrenbHoil cucreme». B cooTBeTCTBUM CO
CT. 1 maHHOro 3aKoHa pa3pelIUTENbHAs CUCTEMA - 3Ta COBOKYIHOCTH MPOLEAYP
peryiMpoBaHus  NPEANPUHAMATEIBCKOW  ACATEIBHOCTH  Pa3pelIUuTEIbHBIMU
OopraHamu, CBSI3aHHBIX C BbIJaued, MepeoPopMIIEHUEM, MPUOCTAHOBICHUEM H
BO30OHOBJICHHEM JEHCTBUA M AHHYJIMPOBAHUEM PAa3peIIUTEIBbHOTO JTOKYMEHTA,
BblJaueil NyOJIMKAaTOB pPAa3pellUTEeNIbHOTO JOKYMEHTa, BEJIECHHUEM €IMHOIO
rOCYJapCTBEHHOTO AJIEKTPOHHOIO PETHUCTPA PAZPELIUTENBHBIX JOKYMEHTOB,
KOHTpOJIEM  COOJIIOJICHUS  IOPUIMYECKUMHM JIMIAMHA W WHAUBUIYaJIbHBIMU
NPEANPUHUMATENSIMA PA3PEIIUTENbHBIX YCIOBUH M BblAaued NpeanucaHuil o0
YCTPaHEHWHM HAPYLICHWM ATUX YCIOBUM. YKa3aHHOE IIOHATHE HE JOCTATOYHO

9l"opMax A. b. JluneH3noHHO-pa3penuTenbHas CHUCTEMA: MOHATHE M CYHNIHOCTh // BECTHHK MOCKOBCKOTO
yausepcurera MBJl Poccun. Ne3.2003. C.96.
“Moxun . B. AMMHUCTPAaTUBHO-NIPABOBOM  MHCTUTYT  pa3pelIUTENbHOIl CHCTEMBI B  MEXaHU3ME
rOCYAapCTBEHHOTO yrpaBiieHus: ABToped. uc. ... KaHx. opuj. Hayk. M., 2012. C. 15.

62



IIOJIHO U BCECTOPOHHE OXBATBIBAET COJIEPKAHUE MCCIETYEMYIO HAMH KaTErOPHIO.
B »srom omnpenenenue YKa3bIBAIOTCS TOJIbKO IOPUAMYECKOE JUIO H
WHIUBUyalIbHbIE TPEANPUHUMATENH, OJIHAKO (QU3WYECKOe JHUII0 OHO He
conepxut. [lomyyaercs, 4To B (pM3MUECKHUE JIMIA HE UMEIOT MpaBa Ha MOJTyYEHUE
paspemieHusi. Ho, kak W3BECTHO,  Hapsay C OPUAMYECKUMHU JIMIAMH U
WHIUBUYAIbHBIMUA TPEANPUHUMATENSIMA TakKe U (PU3MYecKue Iuia, TO ecT
rpaxxgaHe PT, uHOCTpaHHBIE TpakJaHE U Juia 0e3 rpakJlaHCTBA HMMEIOT MPaBO
Ha MOJIyYeHHUE pa3pelleHHs] Ha ONpENIEeJIEHHOro BUJa AesTenbHocTh. Hampumep,
pasperieHne Ha paHHui Opak, Tak B c¢T. 13 CemeitHoro koaekca PT ycranoBieHo,
4yTO OpavHbIil BO3PACT YCTAaHABIMBAETCA B BOCEMHAALATH JIET. B MCKIIOUNTEIBHBIX
ClIyJasiX, CyJ B MpaBe CHU3UTHh OpadHBIA BO3PACT MO MPOCKLOE JIHII, KEITAFOIIIX
BCTYIIUTh B OpaK, YCTAHOBJICHHBIM YKa3aHHOUM CTAaTheW JJII MY>KUUH U KEHIUH, HE
Oonee yeM Ha OJuH roi. B cBsizu ¢ 3TUM npeanaraeM BHECTH COOTBETCTBYIOIIHNE
nonoyiHeHus B 3akoH PT «O pa3pemmTenbHoil cucTeMe.

B cootBerctBun ¢ 3akoHOM PT « O mpaBOBOM MOJOKEHUU MHOCTPAHHBIX
rpaxiaad B PecnyOnuku TamKuKucTaH» HHOCTpPaHHBIC TpaxkaaHe W Juia 0e3
IPaXKIAHCTBO [JI MPOKHBAHUS U OCYLIECTBIICHUS TPYAOBOM NESTEIBHOCTH Ha
tepputoputo  PT monydaroT paspemieHue OT  YNOJHOMOYEHHBIX OpPraHoB.
Hanpumep, mnoctrosHHO mnpoxuBatomiumMu B PT mnpu3HaroTcs HMHOCTpaHHbBIE
rpakjaHe, MOJYyYUBIIHME HA TO pa3perieHue, opopMICHHOE BUIOM Ha KUTEIbCTBO,
BBIJJAHHBIM ~OpraHamMyd BHYTpeHHUX jen (ct.5). TpynoBas AesTeIbHOCTb
WHOCTpaHHbIX TpaxaaH B PT ocymiecTBisercss Ha OCHOBaHMM pPAa3pELICHUM,
BBIJ]JABACMBIX YIOJHOMOYEHHBIM TOCYJApCTBEHHBIM OpPraHOM [0 MHUTpPAIUU.
[IpaBuna BbIgAaYM paspenieHuil Ha padoTy A OCYIIECTBIEHUS WHOCTPAHHBIMU
rpaxaaHamMu TpynoBoit aesteiabHocTd B PT u oOpasen nx OJaHKOB yTBEpKAAIOTCS
[IpaButensctBoM PT (cT.7). BhIlien3noxkeHHOE MO3BOISET CAENAaTh BBIBOJA, YTO
OOJBITMHCTBO YYEHBIX OTOXACCTBIISIIOT TOHITHS «pa3pelinuTesibHasi CUCTeMa» U
JIALIEH3UOHHO — Pa3pEeIIUTENIbHAsL CUCTEMY.

Cnegyer OTMETUTh, 4YTO pa3pelIMTEIbHAs CHUCTEMa OXBaThIBA€T CBOUM
BO3JICICTBUEM OoJiee IMHMPOKUE Cc(epbl peryJiupoBaHUs IO CPaBHEHUIO C
JUIEH3UOHHO-PAa3pEIINTEIbHON  cucTeMoil. B ocHOBe TmepBOro TepMHHA
LHEHTPAIbHOE MECTO OTBOJUTCS pa3pelIeHHI0, a B OCHOBE BTOpPOroO -
JuneH3ud. PaspenieHue sBISETCS POJOBBIM IMOHSATHEM IO OTHOUIEHUIO K
JUUEH3UH W OMNPEIENsieT POJOBYI0 NPUHAMJIEKHOCTh IMOCIEAHEH.

AHaJIN3 COOTBETCTBYIOIIETO 3aKoHoAaTenbcTBa PT mokasbiBaeT, 4TO B HEM
MEKly TIOHSITUS pa3pellieHus] U JINIEH3UN He uaeHTuuHbl. CornacHo 3akony PT
«O  pa3pemuTenbHONM ~ CHUCTEME»  pa3pelIuTEeNbHbIA  JOKYMEHT  3TO
aAMUHUCTPATUBHBIA  JOKYMEHT  pPa3pelIMTEIbHOTO  XapakTepa, BbIJaHHBIN
pa3pelIUTENIbHBIM OpPraHOM, YAOCTOBEPAIONIUMN MPaBO HOPUAUYECKUX JUIl U
WHJMBUAYAJIbHBIX MPEANPUHUMATENIEH OCYIIECTBIISITh  ONPEACICHHBIM  BUJ
JEATeIbHOCTH WJIM JEUCTBUSI B TEUYEHHWE YCTAHOBJIEHHOIO CpOKa IMpHU
00s3aTENIbHOM ~ COOJIIOICHUM  Pa3pelIMTENbHBIX yCIOBUM. PazpemmurenbHblil
JOKYMEHT BbIAaeTcsl B BUJE pa3pelleHus, cepTtudukarta, 3aKIIOUYECHHUS,
YTBEPKJICHHUSI, COTJIIaCOBaHMS, BU3UPOBAHMSI, CBUJETEIHCTBA, KBATU(UKALIMOHHOTO
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aTTecrara, pa3peuIMTEIbHONM  HAAMNUCH, YIOCTOBEPEHHUS, AakTa  OIECHKH,
aKKpeAuTallid W HWHBIX BHUJOB JOKYMEHTOB pa3pelIMTENIbHOrO0 XapakTepa (3a
HCKJIFOYEHUEM JUIeH3un)». (OYeBHUJIHO, YTO 3aKOH HE OTHOCHUT JIMIICH3UIO K
pa3peIINTENIbHBIM IOKYMEHTAM.

[Tpu sTom B cooTBeTcTBUU ¢ 3akoHOM PT «O nulleH3UpOBAaHUM OTACIBHBIX
BUJIOB JICSATEILHOCTH» I0J] JIUIICH3WEH MOHUMAETCSl  CIEIUaIbHOE pa3pelieHue
Ha OCYIIECTBICHHE KOHKPETHOTO BHJA JCATECIbHOCTH IIpH 00s3aTeIbHOM

COOJIIOJIEHUN  JUIIEH3UOHHBIX TpeOOBaHUII M  YCIIOBHIA, BBIJJAHHOC
JULEH3UPYIOIMM OpPraHOM IOPUJIWYECKOMY JIMIy WIA HWHIABUAYAJIBHOMY
IPEAIPUHUMATEITIO.

Cornacno 3akony PT «O 5uLeH3upOBaHUH OTIAEIBHBIX BUJIOB AEATEIBHOCTH
JMUEH3Us — 3TO OJHO W3 BUIOB PAa3PEIIECHUE TO €CT CIIEHAJIbHOE pa3pelICHHE,
onHako 3akoH PT «O paspemmrensHON CUCTEME» MCKIIOYAaeTh €ro M3 4YHcia
Pa3peLIMTENBHBIX JOKYMEHTOB. BO-IIEpBBIX OH HCKIIOYAET, YTO JIULEH3USA — ITO
YacCTh Pa3pelICHNE WIN PA3PELINTENBHBIN TOKYMEHT, & BO-BTOPBIX, CAMO IOHSATHE
pa3pelIeHNE HEOPEIEIICHO B TAHHOM 3aKOHE.

3akoH PT « O nuIEH3UpOBaHUU OTHAEIBHBIX BUIOB NESITEIBHOCTU» TAKKE
OIIpENENSIET MOHATHE JULEH3UpoBaHue. COrlacHO 3aKOHY JIMIIEH3UPOBAaHUE — 3TO
MEpOINPUATHS, CBA3aHHBIE C MPEAOCTABICHUEM JHIIEH3UH, MepeoPopMIIEHUEM
JOKYMEHTOB, TIOATBEPKIAIOIINX HAIAYME JULEH3UM, NIPUOCTAHOBICHUEM U
BO30OOHOBJICHHEM JCHCTBUS JIMLICH3WM,  AHHYJUPOBAaHWUEM  JIMLEH3UH U
KOHTPOJIEM JIMLEH3UPYIOUIMX OpPraHOB 3a COOJIIOJICHHEM JIMIIEH3WaTaMu MpU
OCYILECTBJICHUU JIMIECH3UPYEMBIX BHIOB JIESITEIBHOCTH COOTBETCTBYIOLIMX
JULEH3UOHHBIX TpeOoBaHUN W yciioBUW. JIMneH3MpoBaHKE BBICTYHAET JIMILIb
dbopmoil pa3penuTeIbHON CUCTEMBbI, HANPaBJICHHONW Ha COOJIIOICHHE YCIIOBHH M
TpeOOBaHUM, PEIK/E BCETO, B XO3IMUCTBEHHON JICATEIIBHOCTH.

[Tomaraem, 4YTO B COBPEMEHHBIX YCJIOBHUSX HEKOPPEKTHO CMELIMBATh
JUIICH3UPOBAHUE C Pa3PEIIMTEIHPHON CHUCTEMOM, MO0 3TO MPUBOJUT K IPABOBOMU
Hepa3bepuxe M MPOTHUBOPEUYUBOCTH 3aKOHOAATEIHCTBA, B YACTHOCTU YCIIOXKHSET
MPOLEIYPY NPUMEHEHUS MEP aJIMUHUCTPATUBHOTO IMPUHYKICHUS 32 HAPYLICHUSA
MOPSIJIKA Y YCIOBUM AESATEIIBHOCTH, ITOAIAIAOIIECH IO Pa3pPELINUTEIIbHBINA PEXKUM.

AHaN3 CHENUAaJIbHOM JINTEPATYPHl U COOTBETCTBYIOIIETO 3aKOHOAATENHCTBA

PT mnoxka3eiBaer, 4TO JIULEH3UOHHO — pAa3pelIUTENbHAas CUCTEMA HWMEET
cleayroIiee 0COOCHHOCTH:
1).MeH3UOHHO — paspemmTenbpHas JEATENbHOCTD TpebyeT

KBTM(PUIIUPOBAHHOTO U MPO(ECCHOHATBLHOTO BEJICHUS B ONpPEAETIeHHbIX (hopmax
U OTIPEICIICHHBIMHU CIIOCOOAMU;

2) B €¢ OCHOBY TIOJOXCH WMIICPATHBHBIN CHOCOO pEryJIupoOBaHUs
OOIIECTBEHHBIX OTHOIICHUM, HEBBIMIOJHEHUE HAa3BAHHBIX YCIOBUH XapaKTEpHU3yeT
€€ Kak 00IIECTBEHHO OMACHYIO;

3) BO3MOXHOCTH [JOCTIDKCHHS IeJel oOecreueHus OOIIeCTBEHHOM
Oe3omacHoCTH W TpaBonopsaka B 1enoM. OCHOBHas II€Nib Pa3pelIuTesIbHOM
CHCTEMBI 3aKJIIOUAeTCs B YCTAHOBJIEHUU IMPABOBBIX MEXaHW3MOB, MO3BOJISIOIINX
3aHUMAThCS  OMNPEACNEHHBIMA BUJAMHU  JIEATEIbHOCTH I[MBWJIW30BAHHO, HE
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OpUYuHSAsS Bpena oOOLIECTBY W TOCYNapCTBY. SIBISAACH OJHHUM U3 METOJIOB
rOCyJAapCTBEHHOTO BO3ACMCTBUS HA OOIIECTBEHHBIE OTHOIICHHS, pa3pelIeHue
ABJISIETCA BAXXHBIM IPABOBBIM HHCTPYMEHTOM, IMPU KOTOPOM YIOJIHOMOYEHHBIE
OpraHbl HUCIHOJIHUTEIBHOM BIJIACTU CO3JAOT OalaHC YacCTHBIX W MYOJIMYHBIX
MHTEPECOB;

4) BO3MOKHOCTh TIPUHSTHS PCIICHHS B  aIMHHHUCTPATUBHOM IMOPSAKE H
rapaHTUPOBAHHOCTh aIMUHUCTPATUBHON U YTOJOBHOM OTBETCTBEHHOCTH;

5) cnenmanbHBIM, CTPOTO (POPMATU3OBAHHBIM aIMUHHCTPATUBHO-IIPABOBHIM
CcTaTycaM YYaCTHHMKOB JINIICH3MOHHO-PA3pEUINTENIbHAS IPABOOTHOIIEHHUS, TO €CTh
MIPUMEHSIETCS MCKIIOUUTENIBHO YIIOJHOMOYEHHBIMU OpPraHaMy U JOJDKHOCTHBIMU
JIMLAMH TOCYAapCTBEHHOU BIIACTH;

6) BO3MOXXHOCTh ONIEPATHBHO PearnpoBaTh Ha M3MEHEHUS BHEIIHHUX YCIOBUH
¥ TPUOCTAHABIMBATh JEHCTBHUE pa3pelICHUH TMpPU CTUXUUHBIX OEICTBUSAX,
DIUIAEMHUSX, SJITU300TUIX U T.[.;

7) HaIW4KMEe OTHOCHTENLHOTO 3ampera. OH MOXKET OBITh IPSMO WIIM KOCBEHHO
3aKpeIUIEH IPaBOBOM HOpMOW. Yaimie Bcero 3TO  JI€JaeTCsi  KOCBEHHO:
yCTaHABJIMBAETCA, YTO 3aHUMATHCS OMPENEICHHOM pabOTOW MOXHO TOJIBKO MpHU
HaJIMYuU pa3pelieHus Ha 3TO;

8) mnAmMecs OTHOIICHHS MEXAY BJIACTHBIMH U HEBJIACTHBIMH CYOBEKTaMH,
00s3aTE€bHBIM 3JIEMEHTOM KOTOPBIX SBISETCA HAA30p 32 COOJIIOJICHUEM
JULEH3UATAMH ¥ HMHBIMU CYOBEKTaMH, MOJYYMBIIMMHU pa3pelieHus, MPaBUI H
YCJIOBUH IIPU OCYIIECTBIEHUN COOTBETCTBYIOIIEN AEATEIBHOCTH;

Takum o00pa3oM, B HTOre MPOBEAECHHOTO MCCIEIOBAaHUS MpejIaraem
cnenytomee.B 3akone PT «O pa3pemnTesnbHONM CHUCTEME» BHECTH WU3MEHEHUSA
TaKOTO COAEPKAHUSA: «PA3pPEIINTENIbHAs CHCTEMA — COBOKYITHOCTH HPOLEIYD
pPEryJIMPOBAaHUS  JACSATEIBHOCTH PAa3PEIIMTENBHBIMU OpPraHaMU, CBS3aHHBIX C
BbI1aueil, mepeoGopmiieHreM, TPUOCTAHOBIEHUEM U BO30OHOBICHUEM JICHCTBUS U
MPEKpAILCHUEM, AaHHYJUPOBAHUEM PA3pPEUIMTEIBLHOTO JOKYMEHTa, BblIaue
TyOIUKaTOB pa3peEIMTEIbHOTO JOKYMEHTA, BEJICHUEM Enunoro
rOCYJapCTBEHHOTO DJJIEKTPOHHOIO PETUCTPA  PA3PELIMTENbHBIX JOKYMEHTOB,
KOHTPOJIEM COOIOZICHUSI IOPUIUYECKUMH JIUIaMU, (DU3NYECKUMU JIUIIAMH U
WHJVBUAYAJIbHBIMHA MPEINPUHUMATEISIMUA Pa3pEIIUTEIbHBIX YCIOBUM U BblIIaue
Npeanucanuii 00 yCTpaHEHWH HapylieHud HTux ycinoBwity. [lonsarue
«paspelieHue»  U3JIOKUTh B CIEAYIOIIEN pENaKkIMu: «paspelieHue -  3TO
opUIMaNbHBIA JTOKYMEHT, BbIIAHHBINA CIEHHUAIBHO YIOJHOMOYEHHBIM OpraHOM
UCIIOJIHUTENIbHON  BIACTH  (PU3MYECKUM JIMLAM, HOPUIWYECKUM JIHIAM |
WHIVBUAYAJIbHBIM  NPEANPUHUMATENSAM,  NPENOCTAaBISIIOIIMKA  MPaBO  Ha
COBEPUICHUE  PA3JIMYHOIO  poAa  IOPUAWYECKHM  3HAYMMBIX  JCHCTBUH,

UMumemma FO. H. K Bompocy 0 comepKaHMM paspemmTensHOil  cuctembl // BectHuk CapaToBCKO#
rocymapcTBeHHO# ropuandeckoi akagemun.2015. Nel (102). C.65.
?Bansies FO.K. Merox pasperieHuss B aJIMUHUCTPATHBHOM TipaBe: ABToped. AWC. ... KaHI OpUJ. HayK.
M.,2009.C.107-109.
13Baxpax A. H., Poccunckuit b. B., Crapunos 0. H. AnMunuctparusHoe npaBo.3-¢ U3aHUE NEPECMOTPEHHOE U
nononnenHoe. M. M3a. - so HOPMA. 2008.C.451-452.
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OCYILECTBIICHUE KOTOPBIX MPHU OTCYTCTBUM JAHHOTO pa3pelieHUs] BJIEUET 3a
co00Oll OTBETCTBEHHOCTh, MPETYCMOTPEHHYIO 3aKOHOJATENLCTBOM PecnyOnuke
TamkukucTam.

B 3akone PT «O nuueH3WpoOBaHHM OTIAEIBHBIX BHUAOB JIESTEIBHOCTHY,
MOHSTHUE JIMIIEH3UPOBAHUE OIPEACIUTh CIEAYIONIEM 00pa3oM: «JIUIEH3UPOBAHUE
— JIESITENBHOCTh JIMLIEH3UPYIOIIUX OpPraHOB, CBS3aHHBIE C IPEJOCTaBICHUEM
JUIEH3UH, 1nepeodOopMIIeHHEM  JIOKYMEHTOB, MOATBEPXKIAIOMIUX  HaJIU4uue
JUIEH3UA, TIPUOCTAHOBJICHUEM © BO30OHOBJIICHHEM JCHCTBUS JIMIICH3UH,
IIPEKpAILCHUE NEUCTBUSA JINIICH3UM, aHHYJIMPOBAHUEM JIMLIEH3UA W KOHTPOJIEM
3a COONIOJICHUEM JIMIEH3UAaTaMHU TPU OCYIIECTBICHUU JHIIEH3UPYEMbBIX BHUIOB
NEATETLHOCTH COOTBETCTBYIOIIUX JIUIICH3MOHHBIX TPEOOBAHUI U YCIOBHIN.

Jlutepartypa:

1. unopmoes A.M., Kogupos J[x. 1., Mapudxonos P.H. AnMunuctpatuBHoe
npaBo PecnyOnuku Tamxukucran. Jlymanoe. 2014.

2. Ocwunue JI.B. PaspemmumrensHas cucrema B Poccuiickoit dexneparuu:
ABToped. awmc. ... KaHa. opua. Hayk. EkatepunOypr, 1995.

3. baranmoB A. b. AJIMUHUCTPAaTUBHO-TIPABOBOE  PETYJIHPOBAHUE
JMILIEH3UOHHBbIX OTHowmeHu B Poccuiickon @Penepauuu: TEOPETUKO-
MIPaBOBBIE OCHOBBI, COBPEMEHHOE COCTOSIHHME, MEPCHEKTUBBI: ABTOpEd. IuC.
... 1-pa topu. Hayk. PoctoB v//1, 2007.

4. TapacoB C.A. JluneHsupoBaHMe Kak METOJ  TIOCYJapCTBEHHOM
pa3peIINTEIbHON TMOJUTUKUA B cdepe MpearpUuHUMATEIbCKON TSI TETbHOCTH:
ABtoped. auc. ... kKaHz. opua. Hayk. M., 2001.

5. HaneroB K.M. HOpuanyeckas B3auMOCBS3b JIMIIEH3UH W pa3pelIeHUN Ha
nosib3oBaHue Heapamu // Poccuiickas rocturus. 2008. No2.

6. Muneia FO.H., FOpseBa 10.C. Paspemenne u mwmmensuss B Poccuiickom
3aKOHOJATEJIbCTBE: TEOPETUKO-TpaBoBoii acrekT.// BectHuk EBpasuiickoit
akaJeMHM aJMUHUCTpaTUBHbIX Hayk. 2007. Ne 1.

7. Bamses H0.K. Meroa pazpenienust B aAMUHUCTPATUBHOM TipaBe: ABTOped.
JIMC.... KaH[. 1opui. Hayk. M., 2009.

Haumos B.I'.
AHHOTaLUA
IonsiTHe U 0CO0EHHOCTH JTMIIEH3UOHHO-PA3PEIIUTEIbHOH CHCTEMBI

B nmanHOW cTatbe WUCCHENyIOTCSd TOHSITHE, NPU3HAKU M OCOOEHHOCTH
JUIEH3UOHHO-PA3PEIIUTEIbHON CUCTEMBl KaK HWHCTUTYTa aJIMHHHCTPATUBHOIO
npaBa. Tak ke ompenensieTcss TMOHATHE pa3pelieHue U JIMLEH3US o
3akoHojaTenbcTBy PT W uW3nmaraioTcs  HEKOTOpbIE — MPEUIOKEHUs 10
COBEPILIEHCTBOBAHUIO 3aKOHOAaTeNbcTBA PT 0 JHIIEH3MOHHO-pa3pelInTeNbHON
CUCTEME.
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Naimov B.G.
The summary
The concept and features of licensing system

This article explores the concept, features and peculiarities of licensing
system as an institution of administrative law. Just define the concept of permits
and licenses under the laws of the Republic of Tajikistan and some suggestions to
improve the legislation of the Republic of Tajikistan on the licensing system.

Canoxugunosa C.M."
Y1I0ITHOMOYEHHBIH 10 3alIUTe PaB NPeANPUHUMATEIEH

KiuroueBble cioBa: 1mpaBa 4YellioBeKa, 3amMra mOpaB U cBOOOJ,
NPEANPUHUMATENIBCKASA JACATEIBbHOCTh, YTOJHOMOYEHHBIM MO 3alATE IIPaB
IpeAIpUHUMATEIIEH

Key words: human rights, protection of human rights and freedoms,
entrepreneurial activity, business ombudsman

B coBpeMeHHOM Mupe mpobOiiemMa 3alMThl MpaB YeJIOBEKa MO-TPEKHEMY
ocTaercs OJHMM U3 akTyalbHbIX. Pecrnybnuka Tamxukucran (PT), kak yacTh
MHUPOBOTO COOOIIECTBA, MPUHUMAET BCSYECKHE MEPbI MO COBEPILIEHCTBOBAHUIO
MEXaHU3MOB peaju3allid M 3alUuThl MpaB U CBOOOJA, BCS €ro JIeATEeNbHOCTh
HaIlpaBJICHA HA PEaU3alMi0 KOHCTUTYIIMOHHBIX MOJIOKEHHUN O BBICHIEH IIEHHOCTH
npaB ¥ cBOOOJ 4YeJoBeKa U rpaxkaaHuHa. B mocneanee Bpemst ocoboe BHUMaHUE
yAENAETCsS COBEPIICHCTBOBAHUIO MEXAHW3MOB 3alllUTHI NMPaB U CBOOOJ YeJIOBEKA.
[To nnunmatuse Ilpesunenta PT Dmomanu Paxmona B 2008r., B PT Obln co3nan
MHCTUTYT Y TIOJIHOMOYEHHOTO o npasaM denoBeka B PT. B 2015r., IIpe3nnentom
CTpaHbl, B IENAX OOECIEUECHHUS M 3allUThl MpaB peOeHKa, ObUIO MPEISIOHKEHO
co3gatb B PT uWHCTUTYT VYIOJIHOMOYEHHOro MO TmpaBaM peOeHka. JlaHHbIe
WHULIMATUBHI IJ1aBbl TOCY1apCTBa CBUIETENBCTBYIOT O TOM, YTO BOIIPOCAM 3AIMThI
IpaB 4esIoBeKa yAessieTcs: 0co00e BHUMaHUE.

Ha cerognsimauii nens B PT Takke ocTpo CTOMT M BOMPOC OOECIICUEHHS U
3alUTHl TIpaB OpeAnpuHUMAaTeneid. B COBpEMEHHBIX 3KOHOMUYECKHX YCIIOBUSX,
roCy1apCTBy HEOOXOAMMO CBOEBPEMEHHOI'O PearupoBaTh U pa3peuaTh MpooIeMbl
HIKOHOMHUYECKOTO XapakTepa. B cBsA3M ¢ 3TUM, BO3HUKAET OCTpasi HEOOXOAUMOCTh B
CO37IaHUH ¥ TOJHOIICHHOM (DYHKITMOHMPOBAHWW WHCTPYMEHTOB TOCYJIapPCTBEHHOM
NOAJCPKKU TpeAnpuHUMaTenbcTBa. K 4YMCIy TakMX HHCTPYMEHTOB MOXHO
OTHECTHM WHCTUTYT YHOJHOMOYEHHOTO M0 3aIINUTE MPAB MPEANPUHUMATEIICH.

QOYHKIMOHUPOBAHUE JTAHHOTO MHCTUTYTa TOCYIAPCTBEHHON MOIIEPKKH
MPEANPUHUMATEIIBCKON AEATEIBHOCTH YXKE MOKa3ajl MOJOKUTEIbHBIE PE3YyJIbTaThI
B OTUX CTpaHaxX, BbICTynas B KauyecTBe A3((PEKTUBHOrO CpencTBa YCTpaHEHUs

*
AcniupanTtka Kadeapbl KOHCTUTYLIHOHHOTO MpaBa opuandeckoro gakyiasrera THY
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aMUHUCTPATUBHBIX 0apbepoB, C KOTOPHIMU CTAJIKHUBAIOTCS MpPEANPUHUMATEIN
IIPU OCYLIECTBIEHUH CBOEU NEATENbHOCTU. ONBIT CTpaH, B KOTOPBIX CYIIECTBYET
JAHHBI WHCTUTYT, MOKAa3bIBa€T, YTO OH MPHUMEHSETCS HE TOJbKO Kak Qopma
BHECYJCOHOM 3aluThl TpaB MNpeANpUHUMATeNed, HO M KaKk CpPeJCTBO
yperyJIupoBaHuss KOHGIMKTOB, MPUBOAAIIMX K HAPYIICHUIO TPaB M 3aKOHHBIX
MHTEPECOB MPEANPUHUMATENEH, W KaK CIEICTBUE COKpAIICHHE KOJIMYECTBA
CyJeOHBIX OOpalieHui o0 BOIPOCaM BOCCTAHOBIICHHUS HapyIIEHHBIX mpaB. Kpome
pEIIeHUI MPaBOBbIX NPOOJEM MNpEANPUHUMATENECH, YINOTHOMOYEHHBIE TaKXKe
3aHMMAIOTCS MPUBJICYCHUEM UHBECTULUI B SKOHOMHUKY.

B Poccuiickoit ®@enepanun (P®) B 2012r., Oblna yupexkieHa AOIKHOCTH
YnomaomouenHoro mipu Ilpesunente PO mo 3ammre npaB mpealpUHUMATENCH.
Kpome Ttoro, B cybObekrax P® Takke (QyHKIMOHUPYIOT pPETHOHAIBHBIC
YnonHoMO4YeHHBIE. 32 CBOM KOPOTKMU CPOK CYLIECTBOBAHUS aHHBIM MHCTUTYT B
P®, cymen ctaTh BOCTpeOOBaHHBIM CITIOCOOOM 3aIIUTHI MPaB MPEANPUHUMATENEH,
O 4YEeM CBHJETEIBCTBYIOT €XETOAHBbIE JOKIaabl YIOJHOMOYEHHOIO, Kak Ha
dbenepaibHOM ypOBHE, TaK U Ha YpOBHE CyObeKkTOB (eaepanuu. Tak, 3a 2014r., B
anmapar  YIOOJHOMOYEHHOrO0 [0  3alllUT€ TMpaB MpPEANpUHUMATENEd B
Kanununrpanackoit obnactu noctynuio 165 obpamenuit. bonee 50% obpamienuit
PELIEHO B M0JIb3Y NPEIIPUHUMATEIEH.

B 1996r. B CIIIA B cTpykType AIMHHHCTpAIIMU IO JiejaM Majoro ousHeca
yupexsieHo Ympasienne HanumonansHoro OwmoOyncmena. B 1995r., nansbiif
uHCTUTYT QpyHkumonupyet u B EBponeiickom Corosze (EC). B 2012 r. B ABcTpanuu
OblTa  y4ypekKJeHa JIOJDKHOCTh  YTOJHOMOYEHHOTO MO  JejlaM  Majoro
npeanpuHuMarenseTBa. B ['py3um  NaHHBIM  MHCTUTYT HMMEHOBAJICA KAk
«HAJIOTOBBIM -  oMmOyacMmeH». BBejaeHue  gaHHOM — JODKHOCTH — OBLIO
pernamenTupoBaHo HanoroBeiM koaekcom I'py3uu, BCTYNUBIIMUM B CHIY
1.01.2011r. B mavane 2015r., naHHBII HHCTUTYT OBLIO NTEPEUMEHOBAHO B «OM3HEC-
OMOYJICMEHa.

HecMoTpst Ha paznuuue B (HOpPMYTUPOBKAX HA3BAHWUW JTAHHOTO WHCTHUTYTA,
OCHOBHasl MX IIeJIb COCTOMT B KOHTpOJIE HaJl COOJIIOJIEHMEM IMpaB U 3aKOHHBIX
WHTEPECOB MpEANPUHUMATENICH, TaKKe B COJCHCTBUUM B BOCCTAHOBIICHHHM HX
HapyIUICHHBIX MPaB.

AHanu3 NmoJIHOMOYUN «OW3HEC-OMOYJCMEHOBY» B 3TUX CTpaHaX MOKa3bIBAET,
YTO B OCHOBHOM HX JEATEIbHOCTh HANpaBleHa HAa OOecrneYeHue TapaHTui
rOCyJAapCTBEHHOW  3alllMThl MpaB U  3aKOHHBIX HHTEPECOB  CYOBEKTOB
MPEANPUHUMATENTBCKON JEATENBHOCTA U COOJIIOJICHUE YKa3aHHBIX MIPaB OpraHamMu
rOCyJAapCTBEHHOW  BJAcTH, OpraHaMM  MECTHOTO  CAMOYIpPAaBJICHHUS U
JOIDKHOCTHBIMH JIMI[AMH®; COACHCTBHE MaibIM MPEIIPHSATHSIM, HCIIBITBIBAIOIIIM
Ype3MEpHOEe WJIM HECHpaBeUIMBOE JaBJICHHE CO CTOPOHBI (perepanbHbIX
PETYIHMPYIONUX OpPraHoOB, TaKWe TaK, 4YacTble W HEOOOCHOBAHHBIC PEBHU3UH,

lE)Kel“OIIHBIfI JOoKIaga O ACATCIbHOCTH VTOIIHOMOYEHHOTO T10 3allnuTe IIpaB HpeﬂHpHHHMaTeHeﬁ B KaﬂHHHHFpaHCKOﬁ obnacru 3a
2014. C.22.// Pexum pocrymna: http://ombudsmanbiz39.ru/dokumenty/doklady/ (nata oGparienus 14.07.2015).
2 ®3 «06 YIIOJIHOMOYEHHBIX [0 3alUTe NpaB npeanpuHumareneii B Poccuiickoii @enepanuuny. // Pexxum gocrymna:
http://letters.kremlin.ru/acts/38 / (nara obpamienus 10.07.2015)
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HAJIOKEHHE KPYMHBIX IITpadoB, yrpo3bl WIA JApyrue Heao0pOoCOBECTHBIE
TIPUHYINTEIbHBIC JCHCTBHS ; PACCMOTPEHHE Kanod IPaKiaH roCyIapCTB-4ICHOB
EC, nuun npoXuBaroUMX Ha TEPPUTOPUM OSTUX TOCYAAPCTB, NPEANPUATHH,
OOBEIMHEHUN M IpYrMX OpraHu3aluii, 3apeructpupoBaHHbelx B EC, Ha mpenmer
3710yHOTpebeHns BiacThio opranamu EC?; oTcTamBaHHe HMHTEPECOB MAJoro
OuszHeca, mnyTeM HWHGOPMUPOBAHUS TPaBUTEIbCTBA 00 HX mOpodieMax,
MH(POPMUPOBAHUE MAJIOTO OM3HECA, PACCMOTPEHHUE OTAEIBHBIX CIHOPOB MEXKIY
MaJjbiM OM3HECOM U FOCYAAPCTBEHHBIMUA OPTraHaMHU.

CoBpeMEHHBIII MUpP CTaBUT BCE HOBBIE 3aJayM, PEIICHHE KOTOPBIX HMMEET
NEPBOCTENEHHOE 3HAUYECHUE ISl MHTETPAllMy TOCYIapCTBA B MUPOBYIO S3KOHOMHUKY
Y TOCTPOCHHMM IIOJHOLEHHONW PBIHOYHOM JKOHOMHUKH. J[OCTHXKEHME 3THX Leen
BUJIUTCS 4Y€pPE3 CBOEBPEMEHHOE PEILIECHUE MPOOJIEM, C KOTOPHIMHU CTaJIKHWBAKOTCS
IpeANnpuHUMAaTeNnd. B 3TOM HampaBiieHUH KOMIIETEHLIMS IEUCTBYIOLIETO B CTPaHE
YIIOJIHOMOYEHHOTO 1O MpaBaM 4YeJIOBEKa HE JOCTATOYHO Il PEUICHUS TaKHUX
npobisieM. Taxxke ¢ yueToM cnenupuKy IpeIIpUHUMATEIbCKUX OTHOIIECHUN U UX
HEOOXOJMMOCTH M 3HAYMMOCTH JJIi Pa3BUTUS HKOHOMHUKHM CTpaHbl, CO3/1aHUE
opraHa, CIy)XKallero CBA3YIOLUIMM  3BEHOM  MEXAY TOCYJapCTBOM U
IpeIpUHUMATEISIMU SIBISIETCS TPEOOBAaHUEM BPEMEHHU.

Ha ocHOBaHMM U310XEHHOrO, MPEACTABISAETCS HEOOXOAUMBIM CO3JaTh
CHENUabHBIA OPraH - YIIOJIHOMOYEHHBIN 110 3allUTE MPaB MpEAIpPUHUMATENICH B
PT. B »tux nensx HeoOxoaumo pa3paboTtath W mnpuHATh 3akoH PT «O6
YIOJIHOMOYEHHOM M0 3allMTe TMpaB npeanpuHuMareneii B PecnyOnuke
TamKUKuCTaH», B KOTOPOM CIIEAYET MPEIyCMOTPETh OCHOBHBIE HaIpaBiICHUS
NeATEeNbHOCTH, (PYHKIMM ¢ 3a7ayd  JaHHOro opraHa. IlpuopureTHbIM
HaIpaBJICHUEM JEATEIbHOCTH YTOJIHOMOYEHHOIO IOJDKHO CTaTh 3alluTa IpaB
NpeAnpuHUMAaTENeH, MOCPEACTBOM BHECYIAEOHOTO pEIIeHUS BO3HHUKILIKUX CIIOPOB
MEXIy MNpEANPUHUMATEIIMU M TOCYJapCTBEHHBIMU OpraHaMH, CO3JaHue
OJaronpusITHOIO  KOHKYPEHTHOTO  HMHBECTULMOHHOTO  KJIMMara B  IIENfX
IpUBJICYCHUS] 3apyOeXHBIX HHBECTULUNH B HSKOHOMMKY CTpaHbl, YCTpaHEHUE
aIMUHUCTPATUBHBIX ~ OapbepoB A  pa3BUTHUA  MaJOrO0 U CPEIHEro
OpeIpUHUMATEIbCTBA, B OCOOCHHOCTM B  MPOM3BOACTBEHHOM  CEKTOpe
SKOHOMHUKH. JIaHHBI HWHCTUTYT JOJDKEH CTaThb aJEKBAaTHBIM  CIOCOOOM
rOCyAapCTBEHHOW TMOJAECPKKH NPEANPUHUMATEIBCTBA U CIYKUTh CBS3YIOLIUM
3BEHOM MEX]y IpeANpUHUMATEISIMUA U TOCyAapCTBEHHbIMU opranamu. Co3naHue
JAHHOTO OpraHa TIO03BOJIUT YCIEIIHO MCHOJb30BaTh OMNBIT 3KOHOMUYECKU
Pa3BUTHIX CTPaH B 3TOH cdepe.

30(1)1/1(: Hanuonansnoro OmOyncmena CIIA. // Pexum pocryma: https://www.sba.gov/ombudsman / (mara obpamenus
10.07.2015)
4 Esponeiickuit OMOyacmen. // Pexxum mocryna: http://www.ombudsman.europa.eu/home.faces. / (mara o6pamenuns 10.07.2015)
% VromHOMOYCHHBIH TTO nenam maioro ousaeca B ABctpanuu. // Pexxum moctyma: http://www.asbe.gov.au/about/our-role./ (nata
obpamenus 10.07.2015).
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B cratbe pacCMaTpuBaCTCA ACATCIIBHOCTL YIIOJIHOMOYCHHBIX IIO IIpaBaM
HpCIIHpI/IHI/IMaTeJIeﬁ B Bapy6€)KHI>IX CTpaHaX M YKa3bIBACTCA Ha HGO6XO,Z[I/IMOCTI>
CO31aHHUA JaHHOI'O OpraHa U B Pecny6JmKe TaIDKHKI/ICTaH.

Salohidinova S.M.

The summary
Business ombudsmanas

In the article is considered the activities business ombudsman in foreign
countries and indicated the necessity of creation this body in the Republic of
Tajikistan.

SAAxy6osa C.H."

HexoTopblie Bonpochl JINIIEHNS 1eNyTATCKOl HENMPUKOCHOBEHHOCTH JIeMyTATOB
MecTHbIX Max/1ucoB HAPOAHbIX JAenyTaTtoB Pecnyosmkn Tamkukucran

KuroueBble cj10Ba: HEMPUKOCHOBEHHOCTH, AemyTar, KOHCTUTYIUSI, MECTHBIN
MaI[)KJII/IC HAapOJHBIX ACIIYTATOB

Key words: immunity, MP, the Constitution, Local Councils of People's
Deputies

Co Bpemen npuobperenusi HezaBucumoctu Pecriyonuku Tamkukucran (PT)
A0 CCTOJAHANIHCTO IHS HOPMATUBHO-IIPABOBOW AKT, PCryJIMPOBABIIHNH ITPABOBOC
MMOJIOKCHHUC ACIMYTATOB MCCTHBIX MPCACTABUTCIBHBIX OPraHOB TOCYAapCTBCHHOU

Brnactu PT Heckombko pa3 moasepraiics usmeHeHuto. Kouctutymmst PT Obura
npunsata 6. 11. 1994r. Bckope, Bcaen 3a npuHsTueM KOHCTUTYHuu 1. 12, 1994r.,

*loueHT kadenpsl KOHCTUTYIIMOHHOTO TIpaBa opuaudeckoro dakynbrera THY, K.10.H.
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Ob11 IpuHAT 3aK0H PT «O rocyaapcTBEHHON BJIACTH HA MECTaxX», PEryJIHPYIOLIIUI
BBIOOPBI, IEATENLHOCTh U MTPABOBOE MOJIOKEHHUE JACMYTaTOB MECTHBIX MaKIIMCOB
HapoaHblx JnemytatoB PT. CorjmacHO BbllIEHa3BaHHBIM 3aKOHAM MECTHBIN
MIPEACTABUTENIbHBIM OpPraH TOCYJIapCTBEHHOM BJIACTU - SBISAETCS Mamkimc
HapoJHbIX JenyTtatoB ['opHo-banaximaHckoil aBTOHOMHOM oOnacT, 00yacTu,
ropona Jlyman6e, roposa u paiioHa, KOTOpblil u3dupaercs uzdbuparensmu ['opHo-
banaximianckoit aBTOHOMHOM oOsactu, obnactu, ropoaa Jlymanbe, ropoaa u
parioHa. Jlanupli KOHCTUTYLIMOHHBIM 3aKOH MPEIyCMaTpUBACT KOJUYECTBO
nenytatoB [opHo-banmaxmianckoit aBTOHOMHOW oOmactu, o0Osiacta, Tropoja
Hyman6e - o 70, a qys ropona u paitoHa - 10 40 denoBek. Mapxinc HApOIHBIX
nenytatoB ['opHo-Banaxmianckoit aBTOHOMHOW o0Omactu, o0Osacta, Tropoja
Hyumianbe, ropona u pailioHa u30UpaeTcss U30UpATENIIMU COOTBETCTBYIOIIMX
aIMUHUCTPATUBHO-TEPPUTOPUATILHBIX €JIMHUI] HAa OCHOBE MPUHIIUIIOB OOIIETO,
PaBHOTrO, MNPSIMOTO M TAHOTO TOJIOCOBAHMS CPOKOM Ha ISTh JIET. JleATeNbHOCTD
MECTHBIX OpPTraHoB rocyaapctseHHoil Biactu PT perymupyercs Koncturyuuen PT,
KOHCTUTYLIMOHHBIM 3aKOHOM, 3aKOHAaMU M JPYTMMH HOPMATUBHBIMU MPABOBBIMHU
aktamu PT, a Takke MEXAyHApOIHBIMU ITPABOBBIMU AKTaMH, PU3HAHHBIMU PT.

MecTHbII TPEACTABUTENBHBIM OPraH rOCYJapCTBEHHOM BJIACTH B Mpeesiax
CBOMX MOJIHOMOYMH pPEILIaeT BOIPOCHI MECTHOIO 3HaueHus. [lomHoMouus nenyrara
MECTHBIX MPEICTABUTEIBHBIX OPraHOB T'OCYAApCTBEHHOW BJIACTH HAYUHAETCS CO
JTHA UX yTBEpXKAeHUS Majpkirca HapOAHBIX JENYTaTOB W 3aKaHYMBAETCS B JICHb
OTKpBITUS TIEPBOM ceccuu Makinca HapoIHbIX JENyTaTOB HOBOIO CO3bIBA, JINOO
B CIy4dasx JIOCPOYHOTIO TIPEKpalleHUs] MOJHOMOYMM. JlemyraT MECTHBIX
MPEACTABUTENBHBIX OPTraHOB TOCYAApPCTBEHHOW BJIACTH OCYIIECTBISET CBOHU
MOJIHOMOYHMSI, KaK MpPaBUJIO, HE MOpBIBas C MPOU3BOJCTBEHHOW WIJIM CIIyKEOHOU
JeSITENbHOCTHI0. Ha Bpems ceccuil, 3acelaHnil MOCTOSTHHBIX KOMUCCHM Makinca
HapOJHBIX JEMYTAaTOB, & TAKXKE ISl OCYIIECTBICHUS JEMYyTATCKUX MMOJTHOMOYHIL, U
B UHBIX TNPEIYCMOTPEHHBIX 3aKOHOM CIy4asix, JEmyTaT OCBOOOXIAeTcs OT
WCITOJIHEHUSI TIPOU3BOJICTBEHHBIX WM CITYKEOHBIX 00S3aHHOCTEH.

Y. 3 cr. 1 3akona PT «O rocygapCTBEHHOW BJIACTM HA MECTax» IJIACHUT:
MeCTHBIM MaKIIUC HApOAHBIX [EMYyTaTOB  BBIPAXAET W PEAIU3yeT BOJIO
HACEJICHHUSI B COOTBETCTBYIOIIEH aIMUHUCTPATUBHO-TEPPUTOPHUAIIBHON €IUHUIIBI C
yuyeToM OOLIerocyJapCTBEHHbIX MHTepecoB. Jlamee, cT. 28 ycTaHaBIUBaerT,
JICTIyTaThl  SIBJISIIOTCS  TIOJIHOMOYHBIMU — MPEJCTaBUTEISIMU ~ U30upaTeneil u
BBIPAXKAIOT UX BOJIKO MHTEPECHl B MaKINC HAPOAHBIX AenyTaToB. [lemyrat Hecer
o0s3aHHOCTH Tiepea MapKiIucoM HapOAHBIX JIEIyTaTOB M €ro opraHamu,
BBITIOJTHSIET WX MOpydeHus. JlemyTaT MOAAEpKUBAET CBSI3b C H30UpaTEIsiMU,
perynsipHo uHbopMHpyeT uX o0 pabore Majpkinca HapOAHBIX JEMyTaTOB,
BBITIOJIHEHNWH IUIAHOB, IMPOrpaMM SKOHOMHMYECKOTO M COLMAIBHOTO pPa3BUTHUSA
JaHHOM Teppurtopuu. Taxxke, [lemyrar ydacTByeT B OpraHM3aluyd U KOHTPOJIE
WCIIOJIHeHUSI penieHnid Majpkirca HapOdHBIX JEMyTaToOB, U3y4aeT OOIEeCTBEHHOE
MHEHHME, HYXJbl M 3alpOChl HACEJICHUS, U BHOCUT MpPEIJIOKEHUS B Maxiuc
HapoOJHBIX nemyTaToB.  Jlemyrar MecTHBIX MakiucoB paboOTalOT HE Ha
NOCTOSIHHOM OCHOBE, HO B TOKE BPEMsI, COIJIACHO Y. 5 CT. § BBILIEHAa3BaHHOIO
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3aKOH NPEAYyCMAaTpPUBAET BO3MECTUTHh pPACXOHbl, CBA3aHHBIE C JEIMYTATCKOM
NeSATEIbHOCTBIO, 32 CYET CPEJICTB COOTBETCTBYIOIIETO MECTHOTO Oro/pkeTa. B ToM
quclie, JenyTaTy BO3MEUIAeTCcsl cpeAHsisi 3apadoTHas IjiaTa M0 OCHOBHOMY MECTY
pabotel.  PykoBomuTenu = rocydapCcTBEHHBIX ~ OpPraHoB,  OOIIECTBEHHBIX
OoOBeAMHEHUH, PEANPUITHI, OpraHu3aIil U yUpexACHUN, He3aBUCUMO OT (HopM
COOCTBEHHOCTH, OO0s3aHbl  OKa3blBaTh U COJCUCTBOBaTh B OCYIIECTBICHHUU
JenyTraty Majpknuca HapoJHBIX JEMyTaTOB [UJIs  BBINOJHEHHS JENyTaTCKOU
IPECTAaBUTEIBHON NEATEIbHOCTH M JIPYTHUX BO3JIOKEHHBIX Ha HUX (yHKUui. B
cllydae, eciau JODKHOCTHBIC JUIa OyJyT MTHOPUPOBATH 3aKOHHBIX TPEeOOBaHHIA
Jenyrara, TO MO0 npeactaBieHuto Ilpencenarenss OyayT NpHBIEKaTbCA K
OTBETCTBEHHOCTH B IOPSJKE, YCTAHOBICHHOM 3aKOHOJATEIBbCTBOM.

13. 05. 1996r. Ob1 mpunsat 3akoH PT «O mpaBoBoM craryce aemyTara
Mamxnuca HapoaHbix JenyTatoB ['opHo-bagaximaHckold aBTOHOMHOUM oOJacTtu,
obnacreit, ropona JlymanOe, ropoJoB U pallOHOB» PETYJIMPOBABIIMNA IPAaBOBOE
NOJIOXKEHUE JenyTaroB Mamkinuca HapoaHbIX jaenyTaTtoB. C  NpUHATHEM
HA3BaHHOTO HOBOTO 3akoHa PT kopeHHBIM 00pa3oM M3MEHWJICS MPABOBOM CTaTyC
nenyrara Majpkimca HapOAHBIX JenyTatoB ['opHO-bamaxmraHnckol aBTOHOMHOM
obnactu, obmnactu, ropojma Jlymanbe, ropoma u pailoHa. JlaHHBIH 3aKOH
IIpeaycMaTpuBall, B3aUMOOTHOLIEHHE JAenyTara MapKiuca HapOIHBIX JEIyTaToOB
C u30upaTeNnsiMi, TOJUTUYECKUMU TMAPTUSIMU ¢ OpraHamH, BbIIBUHYBIIUMHU
€ro KaHIUJAaTOM B JICIYTaTbl, O HOpPMax JEMYTATCKOM 3TUKU U OTBETCTBEHHOCTH
3a MX HapylleHWe, O TOM, 4YTO JemyTar oOJajaeT BCEW MOJHOTOM Ipas,
00€CMEeYnBAIOIINX €r0 y4acTHE B JEATEIbHOCTH  OOJacTHOro, TOPOACKOrO M
paliloHHOro MaKJIMCOB HApPOAHBIX JEMYTaToOB M 00pa3yeMbIX HMH OPraHOB,
HECET OTBETCTBEHHOCTh NEPEN ITUMU OPTaHAMU W BBINOJHAET UX MHOPYYECHUS.
Takxke 00 ywyactuu aenyrara Mamkiuca HapOAHBIX JENyTaTOB B paboTe ceccuit
Maknuca HapOIHBIX JIEMyTaroB, T.€. JENyTaTbl Ha OCHOBE KOJUIEKTMBHOIO,
pPaBHOINIPABHOTO M CBOOOJHOTO OOCYXKICHMSI pacCMaTpUBAlOT M peEIlalT BCe
BOIIPOCBI, OTHOCAIIMECS B COOTBETCTBUU ¢ KOHCTUTYyLMEN, KOHCTUTYLMOHHBIMU
3aKOHaMH UM 3aKOHaMH PT k Bemenuro Majpkinica HapOJHBIX HEIYTAaTOB.
Jenyrar Ha ceccun Majpknuca HapOIHBIX JACNYTATOB IIOJIB3YETCSA IPABOM
pelaroIero rojoca o BCeM BOIIpocaM, paccMaTpuBaeMbIM Ha ceccur Majpkiuca
HapoaHbIX JAenyrtaToB. Jlemyrar Mamkinca HapOAHBIX JEIYyTaTOB BIPABE:
n30upath U ObITh W30paHHBIM B OpraHbl MECTHOro Majpkinca HapOIHBIX
JIEMyTaToOB; Mpejaratb BONPOCHl JJISI pacCcMOTpeHHs Mamkimca HapOIHBIX
JICIIyTaTOB; BHOCUTbH IMPEIJIOKEHUS W 3aME4YaHUs 10 IOBECTKE [HA, IMOPSIKY
pPacCMOTPEHHSI U CYIIECTBY OOCY>KIAa€MbIX BOIPOCOB; Y4acTBOBaTh B IMPEHUSX,
oOpamiarbcs ¢ 3apocaMu, 3a7aBaTh BOMPOCHl, 0OOCHOBBIBATH CBOM TPEJIOKEHUS
U MOTHUBBI T'OJIOCOBAHMS, [1aBaTb CIPAaBKH, JOBOJMTH O CBEACHUS IECIyTaTOB
CBOIO TOYUKY 3pEHHS M TOYKY 3pEHHUs M30HupaTeseil; o 3aluTe MpaB, YECTU HU
JIOCTOMHCTBA JEIyTaTa W pPsiA APYIMX BOIPOCOB CBA3AHHBIA C JEATEIBHOCTBIO
nenyrata Majpkiuca HapoAHbIX aenyTaTtoB PT.

Xouercs, MOTYEpKHYTh ocobeHHocTH 3akoHa PT «O mpaBoBoM craTyce
nenyrarta Majpkiimca HapoAHBIX JaenyTtaToB ['opHO-bamaximaHCKOM aBTOHOMHOM
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obOnactu, obmnacreit, ropona JymanGe, ropomoB u paitoHoB». B cr. 21
IIPENYCMaTPUBAJIOCh HENPUKOCHOBEHHOCTh Jemyrata Majpkinca — HapOIHBIX
neryratoB PT. JlemmyraT 007acTHOTO, TOPOJCKOTO U palloHHOro MaKiInucoB
HapoOAHBIX JEMyTaToB O0JaJaeT IpaBOM HEIIPUKOCHOBEHHOCTH Ha
COOTBETCTBYIOLIEH TeppuTopu. OH  HEe  MOXET ObITh 3aJep’KaH, 3a
VCKIIFOUCHHUEM CJIy4aeB 3aJepKaHUs Ha MECTE€ COBEPIICHHs IIPECTYILICHUS,
apecTOBaH, NOJABEPrHYT NPHUBOLY, MepaM aJIMHUHHUCTPATUBHOIO  B3BICKaHUS,
HAJIaraeMoro B cyZicOHOM MOPS/IKE, MPUBJICUEH K YTOJIOBHOM OTBETCTBEHHOCTH O€3
COTJIaCHsl COOTBETCTBYIOWIEr0 Majpknnca HapOIHBIX JEIYyTaToB,  JEIyTaTOM
KOTOPOTO OH SIBJIIETCS.

BnepBele  Ha  3aKOHOAATEIIBHOM  YPOBHE,  JeMyTaTaM  MECTHBIX
MpEACTABUTENBHBIX OpPraHoB ObUla 3aKperjieHa HopMa O  JEMyTaTCKOM
HEMPUKOCHOBEHHOCTH. J[aHHAs HOpMa MpEeayCMaTPUBAET, YTO AenyTaT Mamkimca
HApOAHBIX JEMyTaToB O0JIaJaeT NpPaBOM  HENPUKOCHOBEHHOCTH, B Ipenesax
COOTBETCTBYIOIIEH aJIMHUHHUCTPATUBHO-TEPPUTOPHUAIBHON enauHMIBL.  Jlenmyrar
Mamxinca HapOJHBIX JIENyTaTOB ~ HE MOXeT ObITh 3ajiep’aH, 3a
UCKIIFOUEHHEM CJIy4aeB 3aJEpXKaHUs Ha MECTE COBEPLICHMS IPECTYIUICHUS,
apecTOBaH, IOABEPrHYT NIPHUBOAY, MEpaM aJIMHUHHUCTPATUBHOIO  B3bICKAHU,
HAJIaraeMoro B Cy/l€0HOM MOpPSAKE, IPUBJICYEH K  yTrOJOBHOW OTBETCTBEHHOCTU
0e3 corjacusi COOTBETCTBYIOIIEro Makinca HaApOAHBIX JEMYTAaToOB, JAEMyTaTOM
KOTOpOro oH sBisercs. [emyrar  Mamkinca  HapoAHBIX — JEMYTAaTOB  HE
MOXET  OBbITh  NOABEPrHYT  OOBICKY, B  IpeAesiax  COOTBETCTBYIOILEH
aJIMUHUCTPATUBHO-TEPPUTOPUAIIBHON  €IMHULIBI, 34 HWCKIIOYEHHEM CIYy4aes,
YCTaHOBJICHHBIX 3aKOHOM B LIEJSX oOecreueHusi 0€30MacHOCTH APYTHX.

Bwmecre ¢ Tem, nmpoBo3riamas JernyTaTCKUi HENPUKOCHOBEHHOCTh, 3aKOH
PT «O mpaBoBOoM craryce nemyrara Majpknuca HapOIHBIX AenyTaToB ['OpHO-
banaxmianckoit aBToHOMHON oOnactu, oOmactel, ropoaa JlymanOe, ropoioB u
pPalioOHOB», YETKO ONPEIEAET PAaMKH JICIyTaTCKOM HETPUKOCHOBEHHOCTH. Cnenys,
U3 CKa3aHHBIX, JEMyTaT UMEET OrPaHUYECHHYI0 HEIPUKOCHOBEHHOCTbh. Tak Kak, 3a
Ipenesibl  COOTBETCTBYIOIIEH  aAMUHUCTPATUBHO-TEPPUTOPUATBHON  €IMHUIIBI
JENyTaTCKas HEMPUKOCHOBEHHOCTh HE PACIIPOCTPAHAETCS.

HenpukocHOBEHHOCTh JienyTaTa HaJ0 BUJETh, BO-TIEPBBIX, B OCBOOOKICHUU
JenyraTta OT CyJIeOHOro WM BHECYJEOHOro MpeciiefoBaHUs 3a CYXIEHUS U
MHEHUS, BbICKa3aHHbIE UM MPU UCHOJHEHUU ACMYTATCKUX OOA3aHHOCTEH, Kpome
clly4aeB, KOTJla JIeyTaTOM BbICKa3aHbI IMyOJIMYHBIE OCKOpOJIEHHE, KJIEBETa, U 3a
ATO YK€ HACTYIMAET COOTBETCTBYIOIIAsl OTBETCTBEHHOCTh. BO-BTOPBIX, BhIpaXkaeTcs
TaK)k€ B  HENPUKOCHOBEHHOCTHM JIMYHOCTH  JemyTrara -  JeNyTaTCKOu
HEMPUKOCHOBEHHOCTH, OHA HE JOMYCKAE€T HACHIIbCTBEHHBIX MEP B OTHOUIEHUU
JenyTara U Kak JIMia ¢ 0coObIM CTaTyCcoM, M Kak OOIIECTBEHHO-TIOJIUTUYECKOTO
JesiTeNsd, B OTHOIICHWHM KOTOPOTO HEIOMYyCTHUMblI OTPaHUYEHHUS CBOOOIBI U
NpOU3BOJI B CBS3M C €ro MyOJUYHOM JesTenbHOCThIO. JlelicTByromiee
3akoHOJaTenbcTBO PT momyckaeT nBa M3bATHS HENPUKOCHOBEHHOCTH JIEIyTaTa
Mamxiarca HapOAHBIX — JIeMyTaToB. Bo — mepBbIX, OH MOXET OBITH 3a/1ep>KaH Ha
MecTe mpecTyrieHus. Bo — BTOpBIX, OH MOXeET OBbIThb MOABEPTHYT JHUYHOMY
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JOCMOTPY B CiIy4asX, KOrjJa 3aKOH MPeayCMaTPUBAET HEOOXOAMMOCTH TaKOTO
JIOCMOTpa Jis obecreueHust 0€30MacHOCTH APYTUX JIUIL.

MupoBoii ONBIT CBUACTEILCTBYET O OOJBIIOM OOrarcTBe pa3iMYHbIX
MoAUpUKALIHIMA JEIyTaTCKOM HEITPUKOCHOBEHHOCTH. I'oBops 0
HEMPUKOCHOBEHHOCTU  JEeMyTaTa  MECTHBIX  IPEACTABUTEIIBHBIX  OPraHOB
rocynapctBeHHol Biactu PT moxkHO 3amaTe Bompoc. MOXHO JM JemyTara
Maxnuca HapOJHBIX JICIIyTaTOB 3a TmepenenaMy  aJIMHUHUCTPATUBHO-
TEPPUTOPUAIBHON eAUMHUIIBI 0e3 corjlacus Majkiauca HapOAHBIX JIEYTaToOB
MoJBEpratb K apecTy, 3aJepkaHuio, oObicky u T.A.7 Moowcno. Hopma
BBIIICHA3BAHHOTO 3aKOHA OTPAHUYMBAET MPEAEIIbl HEMPUKOCHOBEHHOCTH JIEITyTaTa
MECTHBIX IIPEACTABUTENIBHBIX OPraHoB rocyaapcrseHHoud Bimactu PT. Jlemyrar
00J1aCTHOTO, TOPOJCKOTO M palilOHHOTO MajKiinca HapOAHBIX JCMyTaTOB 001amaet
MPaBOM HENMPUKOCHOBEHHOCTH Ha COOTBETCTBYIOIIEH TEPPUTOPUH.

B Toxe Bpems, cT. 22 3akona PT «O npaBoBoM craryce nenyrara Mamxmnuca
HapoJHBIX JemyTaToB ['opHo-Bamaxiianckoii aBTOHOMHOW 001acTH, 00JiacTei,
ropona Jlyman6e, ropoJIoB U paiioHOBY», MPEAYyCMATPUBACT MOPSIIOK MOTYyUYEHUS
corjlacus Ha IIpUBJIeYEHUE Jernyrara Majpkiuca HapOAHBIX JACIYyTaTOB K
OTBETCTBEHHOCTH. J[JIs1 MoyyeHus coryacusi 00JacTHOTO, TOPOJCKOr0, paiOHHOTO
Makiica HapOJHBIX JIEMYTAaTOB  HA NPUBJICUYCHUE JIeNyTaTa K YIOJOBHOU
OTBETCTBEHHOCTH, 3aJCPKAHUE, apeCT WIM INPUMEHEHHUE 110 OTHOLICHUH K HEMY
Mep QJIMHUHUCTPATUBHOTO B3bICKaHUs, HaJlaraéMbIX B CYJI€OHOM TMOPSAKE,
COOTBETCTBYIOIIHI MPOKYpOp MEpe MPEAbSIBICHUEM JenyTaTy OOBUHEHHUSI, Jadyeit
CaHKIIMM Ha 3a/iep>)KaHle, Ha  apecT WM HampaBjieHUWEM  Jiea 00
aIMUHUCTPATUBHOM IPABOHAPYIIEHHWM B CyJl BHOCHT  TPEIACTABIICHUE B
COOTBETCTBYIOIIMM MaKiuc HapOAHBIX JEMyTaroB. Bompoc o nuiieHun
HEMPUKOCHOBEHHOCTH JenyTtaTta MaJKiuca HApOJHBIX NENyTaTOB PEIIACTCS IO
MIPEJICTABJICHUIO COOTBETCTBYIOLIETO MPOKYpopa. MaKIIMC HAapOAHBIX IENyTaTOB
paccMaTpuBacT MPEICTABICHUE NMPOKYpoOpa HE IO3JHEE, YEM B MECAYHBIN CPOK
Iociie €ro  mnojydeHus. JledcTByrommi 3akoH Haaensn Mamkinuca HapOIHBIX
JIENyTaToOB  MPaBOM  HUCTPeOOBaTh  OT  COOTBETCTBYIOIIETO  IPOKYpopa
JOIIOJIHUATENIbHBIE Marepuaibl. JlemyraT, B OTHOLIEHHWHM KOTOPOIO BBIHECEHO
MPEJICTABJICHUE, UMEET IIPABO Y4YacTBOBAThH B 3acedaHUM MaJpkinca HapOAHBIX
JIEMyTaTOB MO JaHHOMY Bompocy. OTka3z Makiuca HapOJHBIX AENyTaTOB Ha
MPEJICTABICHUE COOTBETCTBYIOLIETO MPOKYPOpa O JUIICHUU Mapkinnuca HapOaHbIX
JIETIyTaTOB JIMYHOM HENPUKOCHOBEHHOCTH HE SBIACTCS OOCTOSITEIBLCTBOM,
HCKJIIOYAIOIIMM MPOU3BOJICTBO O YTOJIOBHOMY JI€JIy WJIM IMPOU3BOACTBO MO AETY
00 aJIMUHUCTPATUBHOM MPABOHAPYIIEHUU U BJICKYIIUM MPEKPAIICHUE TAKUX JE.

O6pamraer Ha ce0d BHUMaHue, TO OOCTOSITEILCTBO, 4YTO B CIydYae,
HECOrjacue ¢ peueHueM Mamkiuca HapOAHBIX JENyTaTOB BBIMIECTOSIINAN
MIPOKYPOP BIIPABE BOMTHU COOTBETCTBEHHO B BBIMIECTOAIINN MaKiIuc HapOIHBIX
JenyTaroB, T.e. B Mamkmucu muwum Mamknucu Onmu PT ¢ npeacrasiaenuem o6
OTMEHE pEIIeHUs H [epegade BONpPOCca Ha MOBTOPHOE PACCMOTPEHUE
COOTBETCTBYIOIIEMY MaKiMCy HapoAHbIX AenyTaroB. [Ipokypop, BHOCHBIIMNI
MIPEJICTABJICHNUE, B TPEXTHEBHBINM CPOK CO JIHS OKOHYAHUS ITPOM3BOACTBA IO JIEIY
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00s13aH COOOIIUTH MPEICTAaBUTEIBHOMY OpraHy BIACTH, JaBIIEMY COTJacHe Ha
MPUBJICYEHUE JenyTaTa K OTBETCTBEHHOCTM M €ro apect, O pe3yJjbTarax
pacciieoBaHUsl WA PACCMOTPEHHUS JieJla. YTOJOBHOE [I€I0 B OTHOILICHHH
Jenyrara MOXET  OBITb  BO30YXIEHO IPOKYpPOPOM  COOTBETCTBYIOLIEH
TEPPUTOPHUH WIIH BBILIECTOSIINM IPOKYPOPOM.

[IpyurHa ycTaHOBIEHHWE TakoW HOPMBI. B mpoluioM Ha MpakTUke, ObLIN
ciyyae, Korja MIPOKYPOPY COOTBETCTBYIOIIEH aIMUHHUCTPATUBHO-
TEPPUTOPHAIBHON €IMHULIBI HE YAaBaJIOCh C MEPBOW MOMBITKU MMOJYYUTh COIJIaCHe
Ha MPUBJIEYECHUE K YIOJOBHON OTBETCTBEHHOCTH JAemyTata MaJpkirca HapOJHBIX
JENyTaTOB. DTO U MOCIYXHUJIO, JJI TOIO YTOOBI BHIIIECTOSIINNA TPOKYPOP BIIPaBe
BOWTH COOTBETCTBEHHO B BBIIECTOAIINN MaKIuc HapOJHBIX JENyTaToOB, T.C. B
Mamxmrcn M Mamkmucu Onu PT ¢ npencraBienneM 06 oTMeHE pellieHus u
repesadye BOIpoca Ha MOBTOPHOE PACCMOTPEHHUE COOTBETCTBYIOIIEMY Mamkimcy
HapOJHBIX JenyTaToB. T.e. JaHHBIA cllydail mpuBeso K Tomy, uyto 2008r.,
[Tapmamentom PT B BbllI€HAa3BaHHBIM 3aKOH PETYJIUPYIOIIUMN IMPABOBOU CTATYC
JICTIyTaTOB MECTHBIX IPEACTABUTEIIBHBIX OPraHOB BIJIACTH, B OTHOUIECHUU
CKa3aHHBIX OBLJIO BHECEHO U3MEHEHHE JOTIOJIHEHNUE.

Takum oOpa3oM, HpaBOBOE IOJOXKEHUE JIEMyTaTOB IEPBOIO M BTOPOTO
CO3bIBAa MECTHBIX MPEJICTABUTEIBHBIX OPraHOB rOCylapcTBEHHOW Biactu (1995-
2000, 2000-2005rr.) perymupoBajics BbillieHa3BaHHbIMU 3akoHamu PT. 17. 05.
2004r., na cmeny 3akoHa PT « O rocygapCTBEHHOU BJIACTH HA MECTAaX», IMPHIIEI
HOBbIM KOHCTUTYIIMOHHBIM 3aKOH «(O MECTHBIX OpraHax TroOCyJapCTBEHHOU
BiacTw». Ha paBHe, ¢ JTaHHBIM 3aKOHOM JEWCTBOBAJ APYroM 3akoH, 3akoH PT «O
IIPaBOBOM CTaryce Jenyrata Mamkiuca HapOAHBIX JAenyTtaroB ['opHO-
banaximanckoit aBTOoHOMHOM oOsactu, oOnactel, ropoaa [yman6e, roposioB u
pPaiOHOBY». JTOT 3aKOH MOJABEPrajcCs MOCTOSIHHBIM N3MEHEHUEM U JTIOMTOJTHECHUEM.

CornacHO € HOBBIM KOHCTUTYLUHMOHHBIM 3aKOHOM MaKIUC HapOIHbBIX
nenytatoB ['opHo-bajgaxmianckoit aBTOHOMHOHM oOmacTv, o05iactd, TOpoOJa
Hyman6e, ropoia U paiioHa B Tpejesiax CBOMX IMOJHOMOYHMM peIIaeT BOMPOCHI
MecTHOTO 3HaueHus» (Tpetuit co3piB  2005-2010r.). Mamkiuc HapOIHBIX
JIETIyTaTOB HE SIBJISIETCS MOCTOSIHHO ACHCTBYIOIIMM IPEICTaBUTEIbHBIM OPTaHOM.
B cootrBerctBuM 4. 1 cT. 15 BbIIEHA3BAaHHOTO KOHCTUTYIIMOHHOTO 3aKOHA,
nenyrar Majpkimca HapoJHBIX JenyTatoB ['opHo-bamaxmiaHCckoW aBTOHOMHOM
obnactu, obmactu, ropoaa JlymanOe, ropoga u pailoHa BIpaBe CBOOOJHO
BBIPQKAaTh CBO€ MHEHHE M TOJIOCOBATh B COOTBETCTBUU CO CBOUM YOEKIECHUEM.
Wtak, cieayer KOHCTaTUPOBATh: IJIaBHOE, YTO M30MpaTenu He o0JafatoT MpaBoM
JlaBaTh JICTyTaTy 00s3aTeNIbHbIE JUIsl HErO HaKasbl, yKa3aHUs, JUPEKTUBBI: ACTyTaT
HE HECeT OTBETCTBEHHOCTH Tepel U30MpaTesIiMU U HE MOKET ObITh UMHU JJOCPOUYHO
OTO3BaH.

3aKperieHue cBOOOHOTO MaHj1aTa B NPaBOBOM JOKTPHUHE
paccMaTpuBaeTCs, Kak OJIHO U3 CPEACTB 0OecTIeueHUsI HE3aBUCUMOCTH JCIyTaTOB B
JEATEIIBHOCTH CBOMX IMOJHOMOYMU. ['JaBHBIM SBJISIETCS OTpPaKCHUE NPUHIUIIA
CBOOOJTHOTO MaH/aTa B OCYIIECTBICHUH MPEACTaBUTEIbHON GyHKIMU. [1o Hammemy
MHEHHUIO, CBOOOJHBIM MaHJAT MPHUCYI JEMyTaTaM MECTHBIX MPECTaBUTEIbHBIX
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OpraHoB rocynapcrseHHou Biactu PT. Jlemyrary MeECTHBIX NpPEICTaBUTEIBHBIX
OpPraHOB TOCYJApPCTBEHHOW BJIACTH IMPU OCYLIECTBICHUM WMH CBOUX MOJHOMOYHUN
00ecCIeynBalOTCs YCIOBHS ISl OeCpensiTCTBEHHON U 3P (EKTHUBHON peann3anuu
UX TpaB U OOA3aHHOCTEH, YCTAHOBJIEHHBIX  BbIIIEHAa3BaHHbIM 3akoHOM PT. A
TaKXe, OpraHu3aldOHHbIC, MaTEPUAIbHO-TEXHUYECKHUE W  JAPYTrM€  BUIBI
oOCITy>KMBaHUS AEATENbHOCTH Majkirca HapOJHBIX JIEMyTaTOB M €ro OPraHoB.
CopelicTBUE HApOJHBIM JEMYTaTaM B BBINOJHEHHMM HMH CBOMX IOJHOMOYHUUN
OCYIIECTBISIIOTCS anmaparoM mpeacenarens ['opHo-bamaxmianckoil aBTOHOMHOM
obnacTtu, obnactu, ropona Jlymranbe, roposa u paiioHa. A TakKe, BO3MEIIACTCS
pacxonpl 1o oOecmedeHrio Makianca HApOJHBIX JIeMyTaToB. Mexay Tem,
nenytaT Mapkirca HapOJIHBIX JEMyTaTOB OCYIIECTBISIET CBOM (PYHKIIMM HE Ha
MOCTOSIHHOM OCHOBE. 3aKOHOJATEIb OCTAaBUJI MPEXHUN HAOOp HEW3MEHHBIM. Tak
K€ HEU3MEHHBIM OCTAJICA KOJUYECTBO HAPOJHBIX JENyTaTOB MECTHBIX
IIPEICTABUTENBHBIX OPIaHOB IOCYJapCTBEHHOM BiacTh. CleyeT OTMETUTh, YTO B
BBIIICHA3BAHHOM 3aKOHE 3JIEMEHTHl MMIIEPATUBHOIO JIEIyTaTCKOIO MaHAaTa
(oT3bIB, Haka3pl u30OupaTened, MOAOTYETHOCTh JEMyTaToOB), CBONCTBEHHbIE
COBETCKOMY II€PHOJy IPEACTaBUTEIBHOM CHUCTEMBI OTCyTCTBYyeT. IIpexkHero
HaboOpa COCTaBIISIOMIMX HMMIIEPATUBHOTO MaHJaTa YXKe HET. 3aKkperuisis Takou
CTaTyC, 3aKOHOJAATENb IMPEJOCTABIISET HEIMyTaTaM MECTHBIX NPEACTABUTEIbHBIX
OpPraHOB YCJOBMS JUIsI HUX JEATEIbHOCTH, OECHpPENnsTCTBEHHO U 3(PPEKTUBHO
BBINIOJIHEHUS CBOMX MOJHOMOYHMU. BOJBIIMHCTBO KOHCTUTYIIMH TOCYJAapCTB MHUPA
3aKpeIIAET, YTO JEMyTaThl MECTHBIX MPEACTABUTEIbHBIX OPraHOB OCYIIECTBIISIIOT
NPEICTABUTENbHYIO (PYHKIMIO O0€3 NMIIEpaTUBHOI'O MaH 1aTa.

JlenyTat MECTHBIX MPEACTABUTENbHBIX OPraHOB MPEICTABIIAET, CBOW OKPYT.
B cnope, koro npeacraBiseT AenyTaT MECTHBIX IMPEACTaBUTENbHBIX opraHoB PT:
n30upaTensi CBOEro OKpyra Wi € BECh OKPYT, MPEANOYTEHHUE OTJAHO BTOPOMY
BapHaHTy. /lenyTar sBiseTCs MpeACTaBUTEIEM OKpPYyTa, OT KOTOPOro OH U30paH.

B 4. 2 cr. 15 nooro Koncrturynuonnoro 3akoHa «OO0 opraHax
rOCyapCTBEHHOW BJIACTH HA MECTAaX» 3aKpeIljieHa HOpMa O HENPUKOCHOBEHHOCTH
JIETyTaTa MECTHBIX MPEACTABUTEIBbHBIX OPTaHOB rocyAapcTBeHHOM Biactu PT.

Curyanust OCJHOXHSETCS HEOJHOKPATHBIM H3MEHEHUEM DPETYJIHPOBAHUE
JENyTaTCKOM  HENPUKOCHOBEHHOCTH MECTHBIX IPEJCTaBUTEIBHBIX OPraHoB
rocynapctBeHHoi Bimactu PT. 22. 07. 2013r., Koncturyunonnsiii 3akod PT «O
MECTHBIX OpPraHax rocyaapCcTBeHHOM BiacTu» M 3akoH PT «O mpaBoBoM craryce
nenyrara Mamkinuca HapOAHBIX JenyTaToB [ opHO-bamaxmraHckoW aBTOHOMHOM
obnmactu, obOnacted, ropoxa JlymianOe, ropoJoB U paliOHOB» TMOIBEPIIUCH
CylIeCTBEHHbIM u3MeHeHusaMm. 22. 07. 2013r., 4. 2 ct. 15 KoHCTUTYIITMOHHOTO
3akoHa PT «O MecTHBIX OpraHax TOCYJapCTBEHHOM BJIACTH» OblIa MOJHOCTHIO
uckmroueHa. [anee, 22. 07. 20013r., ct. 21 n 23 3akona PT «O nmpaBoBOoM craTyce
nenyrarta Majpkimca HapoAHbIX JenytaTtoB ['opHo-bamaximaHCKOM aBTOHOMHOM
obnactu, oOmacreir, roponma JlymanOe, TopoJOoB U pallOHOB» Takke ObLIa
MIOJIHOCTBIO UCKJIIOUEHA. A CT. 22 noasepriack u3meHeHuro. Creayer OTMETHTS,
YTO B M3HA4YaJIbHOM penakuuu cT. 22 3akoHa PT «O mpaBoBoM craryce aemyrara
Mamxrca HaponaHbeix aemyTtatoB ['opHo-bBanaxmianckoit aBToHOMHOW oOjacTw,
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obOnacred, ropoma [lymanGe, ropomoB U pallOHOB» HWHAYE pETyJIHpOBaa
COOTBETCTBYIOIIME BOMPOCHI M HasblBasach «llopsmok momyuyeHwust cornacusi Ha
MpUBJICUEHHE AenyTaTa MaKinuca HapOJHbIX JENyTaTOB K OTBETCTBEHHOCTH». B
HOBOH pEIaKINM JaHHAs CTaThsl COJEPKUT CIEAYIONIUE MOJOKEHUS: «Y TOJIOBHBIE
Jena v jaena o0 aIMUHHCTPATUBHBIX MPABOHAPYUICHUSX B OTHOIICHUHU JIEIyTaTa
Makauca HapoAHBIX JemyTatoB ['opHo-bamaxiaHckoil aBTOHOMHON 00J1acTH,
obnacrteit, ropoga JlymanGe, ropoJoB U paioHOB BO30YXIarOT I 'eHepanbHbBIN
npokypop Pecnybmuku TamKUKHCTaH W €ro 3aMecTuTeNd, Npokypop [opHo-
banaxmanckoil aBTOHOMHOM o0Jiactu, obsactu, ropoaa yman0e, TpaHCIIOPTHBIN
npokypop Tamkukucrana, OpoKypop ropoja, paona. Apect U JOMallHUN apecT,
apecT KMMYIIECTBa, apecT MEPEeNuCKH, MPOCIyIIMBAaHWE W 3aMUCh Tele()OHHBIX
pasroBopoB aemnyrara Mamkinnca HapOAHBIX AenyTaToB ['opHO-bamaxmaHckou
aBTOHOMHOW oOsactu, obsacted, ropoaa [lymanOe, ropoioB © palOHOB
npousBosTCs ¢ cornacus ['enepanbHoro npokypopa Pecryonuku TamkukucTan u
ero 3amMecrturenied, npokypopa [‘opHo-banmaximianckoit aBTOHOMHON 00JacTH,
obnactu, ropoja JlymanOe, TpaHCIOPTHOTO MpoKypopa TamKuKUCcTaHa U C
paspemienusi BepxoBHoro Cyna PecnyOmuku Tamxukucran, cyga obiactu u
ropoga JlymanGe B  YCTaHOBIEHHOM 3aKOHOJATeNbCTBOM  PecmyOmmku
TamKuKUCcTaH MNOpAIKE». OTH  HW3MEHEHUE 3aTPOHYJIM NPaBOBOE IOJIOKEHUE
JIEIIyTaTOB: O HENPUKOCHOBEHHOCTH JEIyTaTa, KOTOpas CBsA3aHA C BOIPOCAMH
apecra, 3aJep>KaHus, PUHYAUTEIBHOIO MPUBOJA, OOBICKA AemyTaToB Mamxkiuca
HApOJHBIX JEMYyTaTOB. DT W3MEHEHUE OTPaKAaeT Ha KauecTBO paldOThl AemyTara
Maknuca HapoOAHBIX JIEMYTaTOB, T.€. CTENEHb CBOOOJbLI BBIPAXKEHUS MHEHUU,
CHocOOBbl OTCTaWBAaHUS HHTEPECOB HU30MpaTeNeid, OTCYTCTBUE CTAOMIBHOCTU B
JaHHOU cdepe. DTUM HM3MEHEHUEM JienyTaThl Mamakiuca HapOAHBIX JENyTaTOB
JUIIWIACH JEMYTaTCKOW HEMPUKOCHOBEHHOCTH.

1. 03. 2015r., mpouut BeIOOPHI JiemyTaToB MajiKirca HapOAHBIX JIEMyTaTOB
PT. HoBousOpannwsie nemyTtaThl Mamkiauca HApOAHBIX JENyTaToB OyayT
OCYILIECTBISATh  CBOK  JCMYTaTCKyl0  JAESITENbHOCTh  0€3  JemyTaTcKoi
HEIPUKOCHOBEHHOCTH.

HNrtak, Mbl paccMOTpenu, Kak Ha MPOTSLKEHUM HECKOJBKHUX JIET IPaBOBOE
ITOJIOKEHUE JEIMYTATOB MECTHBIX MPEACTABUTEIBHBIX OPraHOB T'OCYJIapCTBEHHOU
Bnactu PT kopeHHbIM 00pa3oMm, YacTto MeHsieTcs. Takum oOpasom, st
MPUBJICYEHHUS JIEMyTaTa MECTHBIX MPEACTABUTEIIBHBIX OPraHOB rOCYJapCTBEHHOMN
Bilacti PT K agMUHUCTPATUBHOM WM YTIOJIOBHOM OTBETCTBEHHOCTH HE HYKHO
cornacue Mamxirca HapoOIHBIX AENyTaTOB. I COOTBETCTBEHHO TOIBKO CYJ MOYKET
pemiath Bompoc 00 apecTe, JOMAIIHEM apecTeé W apecT HMYIIECTBAa, apecT
NEPEeNUCKHU, MPOCIYIIMBAHUE U 3alUCh TeJIEPOHHBIX Pa3roBopoB. Takum 0Opa3om,
MOJIBOJI UTOT, HAMU TpeJyIaraeTcs clieayromiee: 00beIMHUTD JIBa CYIIECTBYIOIIHNX
3akoHa: KoHctuTynumonHublii 3akoH PT «O MecTHBIX opraHax rocyaapCTBEHHOU
Bractu» U 3akoH PT «O mpaBoBoM craryce aemytara MaJpkiauca HapOAHBIX
nenytatoB ['opHo-bajgaxmianckoit aBTOHOMHOW o0Omact, o0Oiacteit, ropojaa
Hyman6e». JlomwkeH cymiecTBoBaTh €AWHBIA 3aKOH, PETYJIUPOBABIINN BCE
BOIIPOCHI,  Kacawmluecss  JenyraroB  Majpkimca  HapOAHBIX — JIENYTaTOB:
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JEATEIIbHOCTh, MOJHOMOYMSI, OCHOBAHHUS MPEKpalleHUs MOTHOMOYUM, MOPSIOK
CO3bIBAa CECCUM, YUPEXKJCHUN U JACSATENbHOCTb IOCTOSHHBIX U BPEMEHHBIX
KOMHUCCUM, JENmyTaTCKOM HSTUKH,  MPABOBOE IMOJOKEHUE,  MPUBJICUYCHUS K
OTBETCTBEHHOCTH. DTO HEOOXOAMMO BO M30eKaHue qyOIMpOBaHKE 3aKOHOB.

Haneemcsi, 4to mnpemsaraeMpie PEKOMEHJAIMU TOJIy4aT TMpPU3HAHUE CO
CTOPOHBI 3aKOHOJATENIbHOTO oOpraHa rocyaapcrBeHHol Bimactu PT u Oyayr
peaan30BaHbI.
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AHHOTAIUA
HexoTopble BONPOCHI JIUIIEHUS AeNYyTATCKOM HEMPUKOCHOBEHHOCTH
JAEeMyTaTOB MeCTHbIX MAauKJIMCOB HAPOAHBIX AenyTaToB Pecnydanku

TamKuKHUCTAH
B cratee paccmarpuBaercss OIMH BaXKHBIX BOIPOCOB CBSA3AHHBIM C
JESITENbHOCTBI0O MECTHBIX MAaKIIMCOB HApOJHBIX JACMYyTATOB — JIEMyTaTCKas

HEMPUKOCHOBEHHOCTh. ABTOPOM aHAJIU3UPYETCS DBOJIOLHNS TAHHOTO MHCTUTYTA B
3aKkoHoAaTenbCTBE PT M HA OCHOBaHMM 3TOTO MpPEMIAraeTcs Pl NPeIIOKEHUN 110
COBEPULIEHCTBOBAHUIO TAHHOTO UHCTUTYTA B PT.

Yakubova S.N.

The summary
Some issues of deprivation parliamentary immunity of deputies of local
councils of people's deputies of the Republic of Tajikistan

The article describes one of important issues related to the activities of local
assemblies of People's Deputies - the parliamentary immunity. The author analyzes
the evolution of this institution in the law of Tajikistan and on the basis of the
available number of suggestions for improvement of this institution in the Republic
of Tajikistan.
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Cou6oB 3. M."

K Bonpocy nmpaBoBoro odecnevenusi 1esiTeJIbHOCTH TAMOKEHHBIX OPraHOB B
PecnyOimke TagkukucTan

KuroueBble ciioBa: mnpaBoBoe oOecreueHue, JesATEIbHOCTh TaMOKEHHBIX
OpraHoB, CYObEKThI PABOBOTO 0OECTICUCHUS

Key words: legal support, legal support of the customs authorities, the
subjects of the legal provision of activity of the said authorities

[IpaBoBOEe oOecrieueHuEe AEATEIBHOCTH TAMOMXEHHBIX OPraHoB SIBJISETCS
OIHMUM U3 aKTyaJbHbIX BOIIPOCOB B KOpUAUYECKOM Hayke. FMMeHHO oOT
KAaUECTBEHHOIO0 PETrYJIUPOBAHHUS  BCEX CTOPOH JIESITEIBHOCTH TaMOKEHHBIX
OpraHoOB 3aBHCHUT €ro HajuiexKalee mpaBoBoe odecrneyeHue. PackpbITh CyIITHOCTh U
COJlep)KaHUE TIOHATHS  «IpaBoBoe oOecreueHue» OyIeT  COIEWCTBOBAThH
MPaBUWIBHOMY MOHUMAHHIO MIPABOBOIO OOECIEUEHUSI JEATEIIbHOCTH TaMOKEHHBIX
OpTaHOB.

B ropumuueckoM Hayke CYIIECTBYIOT pa3jU4YHbIE TOYKH 3PEHUs
OTHOCUTEIBHO TOHATUS TpaBoBoe obOecneuenue. Tak, B. A. Kozb6aneHko
OTMEYaET, YTO MPABOBOE 00ECIIEYEHNE TOHUMAETCS Ha ITMPOKOM U Y3KOM CMBICIIE.
B mmMpokoM CMBICIIE OHO OXBAaThIBAE€T BCIO COBOKYITHOCTh COLIMAIIBHO-IIPABOBBIX
AJIEMEHTOB U BECh MPOIIECC BBHIPAOOTKH IOPUIUYECKH 3HAYMMBIX Mep (CpEiCTB,
MPUEMOB U CIOCOOOB) U MCHOJB30BAHMS WX B MPAKTHUYECKOW JIESITEIbHOCTH
CyOBEKTOB IpaBa MO BO3JCHCTBUIO HA NPEIMET IOPUIUUYECKON PEryJsiuu Jyis
JOCTHKEHUST (PAKTUYECKUX PE3yJbTaTOB B KOHKPETHOW cdepe OOIIeCTBEHHBIX
oTHomeHU. B y3koMm cMmpbiciae (KOHKPETHOM) TMpaBOBOE OOECleUeHUuEe €ecTh
CHUCTEMa 3aKOHOJIaTENIbHBIX, MHBIX HOPMATUBHBIX U MPOYUX aKTOB, PETYJIUPYIOUTUX
OpraHU3allii0 U JCSITEIbHOCTH CYOBEKTOB IMpaBa B KOHKPETHBIX cdepax
0O0IIIECTBEHHOM )KI/I3HI/I.lI/ICXO)ISI A3 OJTOTO0, OH OTMEYAeT, 4YTO IIPAaBOBOE
o0OecrieyeHue HTO CHCTEMa COLMAIBHO-TIPABOBBIX JJIEMEHTOB M HOPUAMYECKH
3HAYMMBIX Mep (CPEIICTB, MPHUEMOB U CIIOCOOOR), BIMSIOMIUX HA (POPMUPOBAHUE U
pean3aruio npasa.”

HO.A. TuxomMupoB B CBOIO OYEPENIb YKA3BIBAET, UYTO «IIPABOBOE OOECIIEUEHHE
YIPABJICHHS» O3HAYAET MCIOJIb30BAHKUE MPABOBBIX CIIOCOOOB YISl PETYIUPOBAHUS
OpraHu3allud ¥ JCSITEIIbHOCTH CYOBEKTOB YMPABJICHUYECKUX OTHOIICHWM W IS
oOecrieueHusT UX BO3JCUCTBUS TOCPEJACTBOM KOMIUIEKCA CPEICTB Ha OOBEKTHI
yOpaBlI€HUsT —  OpraHu3alluu, YUYPEeXKACHUS, MNPEANPUATHS, Pa3IUUHbIC
OpraHU3alMOHHBIE CTPYKTYPBI, Pa3yMEETCs, IIyTEM BIIUSIHUSA Ha CO3HAHUE JIIOACH U
UX OOIIECTBEHHOE MTOBEICHHUE.

*AccucTeHT Kadepbl KOHCTUTYLIMOHHOTO NPaBa KpHAXYeCKoro Gpaxyibrera THY
! Kos6anenxo B. A. IIpaBoBOe obecnieueHne craTyca rocyJapCTBEHHBIX TPAKIAHCKUX CITYKAIINX (TEOPHKO-aIMHHUACTPATHBHBIE
acmiektsl). [ucc. ... p10.H. M. 2003. C.59-60
% Tam xe. C. 60
3TI/IXOMHpOB 10.A. IOpuanueckue umrepaTuBsl yrpasieHus. // Bompocs! rocyjapcTBEHHOTO M MYHHITHITAIBHOTO YIIPABICHHS.
M.2008. Nel. C. 4
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B. B. /IpanoB ompenenser moHATHE TIPABOBOTO obecniedeHus (eepanbHbIX
OpraHoOB T'OCYAapCTBEHHOW BJACTH, KaK KOMIUIEKC CIIELUAIbHBIX MEp, CPEICTB U
CIIOCO0OB, 00JIAIAIOIIUX IOPUIMYECKUM COJCPKAHMEM U HaIIeJICHHBIX Ha
peryInpoBaHHe OPraHU3aly U GYHKIHOHHPOBAHHUS NAHHBIX OPraHos.”

Bynyuu B 1e0M COTJIacHBI ¢ YKa3aHHBIMU TOYKAaMU 3PEHUS, XOTEJIOCh OBl
OTMETUTH clienytonue. [IpuBenEHHbIE BBINIE TOYKUA 3PEHHS TPHU ONPEICICHUU
MOHATUSL TPABOBOE OOECIEUEHUE CChUIAIOTCS Ha MCIOJIb30BAaHUE IPABOBBIX
cnoco6oB. OiHaKo, Ha HAII B3I MIPaBOBOE OOECIEUeHNE HApPALY C MPaBOBBIMU
crnocobaMy M METOJIaMU OXBaThIBAa€T U HE IMPABOBBIE CIMOCOOBI, K KOTOPHIM MBI
MO>XEM OTHECTH INPABOBOE BOCIUTAHWE, IPABOBYIO KyJIbTYphl U T.1. Ilo aTtomy,
CUMTaeM, YTO MPaBOBOE 00ECMEUECHNE OCYIIECTBISETCS KaK MPaBOBBIMHU, TaK U HE
IIPaBOBBIMH CIIOCOOAMHU MPaBOBOI'O BO3/IECHCTBUS.

N3noxuB o0111€e BUICHHE OTHOCUTEIBLHO MOHSATHS MIPaBOBOE OOECIeUeHUs,
nepenieM K pacCMOTPEHUIO HEMOCPEICTBEHHO BOIPOCOB IIPABOBOIO 0OECTIEUEHHUs
TaMO>KEHHBIX OPTaHOB.

[IpaBoBoe oOecrnieueHue NEATENbHOCTH TaMOKEHHBIX OPTaHOB B OCHOBHOM
OCYILIECTBISIETCSl MPaBOBbIMH criocobamu. [loTomy 4ro, MO HaleMy MHEHHIO
COCTaBHOM 3JIEMEHT [IPaBOBOI0 00ECIICUEHUS 1€ATEIbHOCTH TAMOKEHHBIX OPTraHOB
ABJIAETCSL  IIPABOBOE  PEryJIMPOBAaHUE, KOTOPOE PEAIU3yeTCcsl MPaBOBBIMU
cnocobamu. Ha OCHOBE 3TOro Mbl MOXEM ONpPENEIUTh MPaBOBOE OOECIeUEeHUE
NEeATEIbHOCTH TaMOXXEHHBIX OPraHOB KaK COBOKYITHOCTh IPaBOBBIX CIIOCOOOB,
KOTOpbIE HANPABJICHbl HA OCYIIECTBICHHUE JIEATEIbHOCTH TAMOKEHHBIX OpPraHOB U
COJICHCTBYET B OCYLIECTBIIEHUU LENEH, 3a1a4 U (yHKLIMI Ha3BAHHOTO OpraHa.

[IpaBoBoe  oOecrieyeHue  ACATENBHOCTH  TaMOXXEHHBIX  OpPraHoOB
OCYUIECTBJISIETCS  OnpelneleHHbIMU  cyObekTamu.  CyOBeKTbl  IPaBOBOIO
oOecrieyeHue JAESITENIbHOCTH TaMOXXEHHBIX OpraHOB AaKTUBHO YYacTBYIOT B
ONpENENCHUN M YCTAHOBJICHWU IIPaBOBBIX CIOCOOOB MPAaBOBOIO 0OECTIEUEHHUS
JEATEIbHOCTH TAMOKEHHBIX OPraHOB.

VYuenble, omnpeaenssi KpPyr CyOBEKTOB  IIPaBOBOro  oOecredeHUs
JEATEIIbHOCTH TAMOYKEHHBIX OPTraHOB €IMHbI BO MHEHUU U OTHOCST K HUX YHUCIY
CIEAYIONINE: MapiiaMeHT CTPaHbl, IJ1aBy TOCY/IapCTBa, MPAaBUTEILCTBO CTPAHBI,
MUHUCTEPCTBO (DMHAHCOB, IIEHTpaIbHbIC OaHKH, CYJcOHbIE OpPraHbl, TAMOKECHHbIE
CIy’KObl M MEXIyHapOJIHBIE OpraHbl B OO0JIACTH PETYIMPOBAHUS TaMOXKEHHOM
NEeSATEIbHOCTH.

Ucxons w3 storo, B Pecnybnuke Tamxukucran (PT), mbl Moxem
ONpENENNUTh  CIACAYIOIUA KpPyr CYOBEKTOB OCYHIECTBISIOIIUX IPABOBOE
oOecrieueHue NeATeNbHOCTH TaMOKeHHbIX opraHoB: [Ipesunent PT, Mamxmucu

4[[paﬂOB B. B. IIpaBoBoe obecnieueHue (eepadbHBIX OPTaHOB FOCYJAPCTBCHHON BIACTH: MOHATHE U CYIIHOCTHAS
xapakrepuctuka / B. B. [panoB // Xypnan «YunHoBHMKB». — 2004. — Bem. No  204(30).
URL:http://chinovnik.uapa.ru/modern/article.php?id=470 (nara o6pamenus: 25.05.2015r.).
*¥uramua O.C. [TpaBoBoe oOecrieueHHe AEATENBHOCTH TaMOXEHHBIX opraHoB Poccuiickori ®enepanuu. [ucc. ... K.F0.H.
Caparos 2007. C. 53; Kusasea O.A. AIMUHHUCTPATHBHO — IIPABOBBIC M OPTaHU3AIIOHHBIE OCHOBBI JASSTEILHOCTH TaMOXKECHHBIX
opranoB Poccuiickoit ®emepamun. [ducc. ... kro.H. M. 2008. C.72; AnekceeBa T.C., JleuueB B.E. OGecneuenne
SKOHOMHYECKOH Oe3omacHocTu Poccun npaBOBBIMH CpeACTBAMU TaMOXKEHHBIX OpPraHOB (BONIPOCH TEPMHHOJIOTHH H
npaBonpuMeHenus) // BecTHUK AnTaiickoro rocyaapcTBeHHOro arpapHoro yHusepceutera. Ne9 (59), 2009.- C. 86
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Omu PT, IlpaButensctBo PT, Tamoxkennas cmyx6a npu IlpaBurensctBe PT,
HanuonanbHbelii  6aHK Tamxukucrana (HBT), Cyne6ubie opransl  PT,
MexayHapoiHble OpraHu3aluu, ocoOeHHO BeemupHas TaMokeHHasi opraHu3aiius.

Takum 00pa3oM, MbI MOKEM MOJACIUTH CYOBEKTOB MPABOBOIO 0OECTICUCHHUS
TaMO>KEHHBIX OPraHOB HAa JIBE€ KAaTETOPHMU — HALMOHAJIBHBIE U MEXIYHApPOIHBIE.
Taxke vcxXoAs W3 CHeUUaIu3allid JaHHbIE OpPTaHbl MOTYT OBITh pa3lielieHbl Ha
oOl1ue U creuaiu3upoBaHHbIE.

Jlanee KpaTko pacCMOTPUM KaXIbld OpPraH M €ro pojb B IPaBOBOM
00eCreYeHNH TaMOKEHHBIX OPTaHOB.

Mamkunucn  Onu PT  sBisieTcss  BBICIIMM — TIPEACTABUTEIIBHBIM U
3akoHoaarenbHbIM opraHoM PT. Mamxmucu Onu PT B mpaBoBoM oOecriedeHun
JESTEIbHOCTH  TaMOKeHHbIX opraHoB PT wumeer, ocolyio ponb. Kak
3aKOHOAATENbHBIM OpPraH CTPaHbl OH INPUHUMAET HOPMATUBHO-IIPABOBBIE AKTHI
PEryIUpPYIOIINE AESITEIBHOCTh TAMOXKEHHBIX opraHoB. Taxke Mamxumucu Onn
paTUQUIMPYET  MEXAYHapoAHbIE JOKYMEHTbl B  OO0JAacTH  TaMOXKEHHOMU
JEeSATENIbHOCTH, MaKIINCH HAMOSIHIArOH MPUHUMAET 3aKOH O OIOKETEe CTpaHbl, B
KOTOPOM BaKHOE MECTO OTBOJAUTHCS U ACATEIBHOCTU TAMOYKEHHBIX OPraHOB U T.1I.
Takum oOpazom, Mamknucu Onn  BbICTyHaeT B KaueCTBE OCHOBHOI'O CyOBEKTa
IIPAaBOBOI'0 PETYJIMPOBAHUSA TAMOXKEHHBIX OPTaHOB.

[Ipesuaent PT 3anumMaeT ocoboe MecTo B BOMpOCce MPaBOBOTO 00eCTICUCHUS
JEeSITETbHOCTH TAMOKEHHBIX OpraHoB. Yka3el [Ipe3unenta PT, sBusatorcs onHuM u3
IIPaBOBBIX CIOCOOOB MPaBOBOTO OOECHEYEHHS] JEATEIbHOCTH TaMOXXEHHBIX
opranoB PT. Konctutynusa PT 3akperusier psa nomnomouui Ilpesumpenta PT,
KOTOPBIE OOECIIEYHBAIOT JEATENBHOCTh TAMOKEHHBbIX opranos.’Tax, IIpesmment
PT omnpenenser OCHOBHBIE HAIPAaBICHWM BHYTPEHHENM M BHEIIHEN IOJUTHUKHU
rocyJapCTBa, COCTABHOW 4YaCTbKO KOTOPBIM SABISETCA TAaMOYKECHHAs IIOJINTHKA.
Taxxe, IIpesunent PT mocpeacTBOM CBOMX €XKETOIAHBIX IOCIAHUM MHapJaMeHTy
CTpaHbl OIpPEIEIsACT OCHOBHBIC HAINPABICHUSA Pa3BUTUA CTPAaHbl B Pa3IMYHBIX
HaIIpaBJICHUSAX, B TOM YHCIIE IIPABOBBIX M 3KOHOMHYECKHUX, COCTABHOM YaCThIO
KOTOPBIX BBICTYIIA€T U TAMOYKEHHAs JACATEIbHOCTb.

[IpaButenscTBO PT siBnsieTcs ogHUM U3 CyOBEKTOB MPABOBOTO OOECIICUCHHMSI
JESATENbHOCTH TamMOXeHHbIX opraHoB PT. Ilpexne Bcero, IlpaBurensctBo PT
OCYILECTBISIET 00Illee PyKOBOJICTBO TaAMOXKEHHBIM JieJIoM M TaMo)keHHas ciryx0a
KAaK YIOJHOMOYEHHBIA OpPraH MO BOIPOCAM TaMOXXEHHOTO JIeJa SIBJISIETCS OPTaHOM
npu IIpaBurenscrBe PT. IloctanoBinenus IlpaBurensctBa PT sBisieTcs rnmpaBoBbIM
CIOCOOOM  MPaBOBOrO0  OOecredYeHus: ACSATENbHOCTH TaMOXKEHHBIX OpPTaHOB.
IIpaButensctBO PT ¢ 1enbr0 pasBUTUSA TAMOXKEHHBIX OPraHOB IPUHUMAET
rOCyJapCTBEHHEIE KOHIISIH,’ crparerui U nporpammsl. Ilpasurensctso PT
o0JazaeT MOJIHOMOYUSIMHU, KOTOPbIE, B OOLIEM PACTIPOCTPAHSIIOTCS HAa TAMOKEHHbIE

6 Junopmoes A.M.,I'anoes b.C., CanoxuanaoBa C.M.,Cadapos [I.C. Korcturynnonnoe npaso Pecrryomnkn TaKUKHCTaH/OTB.
penaktop AunopmoeB A.M. Jlyman6e. 2015.

Konmenus pa3zsButus TaMmoxeHHBIX opranoB PT. YTBepkneno nocranoenenuem [Ipasurenscrea PT ot 31. 10. 2008 1. Ne525 //
// LlenTpanbHbiit 6aHk mpaBoBoi HHGOopMannu MunucrepctBa roctuiuu PT. Dnextponnas Bepcust "Aqmus". Jlata obparieHus:
05.06.2015
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opranbl. Tak, B coorBerctBUM cO cT. 14 Koncrurynmonnoro 3akona PT «O
[TpaButensctBe PecnyOnuku Tamkukucran» IIpaBUTENBCTBO OCYIIECTBISET
pEeryJMpoBaHHEe  SKOHOMMYECKHUX IPOIECCOB,  OOECIeYnBaeT  €IUHOE
HPKOHOMHYECKOE MPOCTPAHCTBO U CBOOOJHYIO 3KOHOMHYECKYIO JAESTEIbHOCTD,
POTHO3UPYET TMEPCIEeKTHBBl dKOHOMUYECKOTro pasButus PT, paspabareiBaeT u
OCYILECTBISIET NPOrpaMMbl  Pa3BUTHA IPUOPUTETHBIX OTPACIEW SKOHOMMKH,
pa3pabaThIBaeT rocyJapCTBEHHBIE SKOHOMHUUECKHE MMPOTPaMMbl U IPUHUMAET MEPHI
[0 UX pealn3aluy, pa3padaThiBa€T U PEANTU3yeT I'OCYAAPCTBEHHYIO IMOJHUTHKY B
chepe MEXKIYHApOTHOTO HKOHOMUYECKOTO, (UHAHCOBOTO COTPYAHHUYECTBA U
OCYILECTBIISIET 0011I€€ PYKOBOACTBO TAMOXXEHHBIM JEJIOM.

HBT B pspe npyrux cyOBEKTOB IPaBOBOIO OOECIIEUEHUS JIE€ATEIbHOCTH
TaMOKEHHBIX OPraHOB YYacTBYyeT B IIPAaBOBOM OOECIEUEHUM JESATEIbHOCTH
TaMOXE€HHbIX opraHoB. HDBT omnpexnenser BallOTHbIE OTHOILIEHUSA, KOTOPBIE
3aTparuBarOT JEATEIBHOCTh TaMOKEHHBIX opraHoB. Taxke, HbT ycranasinusaer
peecTppl  0aHKOB, KOTOpble MOTYT BBICTYNAaTh KakK [OpydYaTeiad Iepen
TaMOKCHHBIMU OpraHaMH.

CyneOHble Opranbl TaK)Xe€ BBICTYNMAIOT B KauyecTBE CYOBEKTOB MPAaBOBOIO
o0OecrieueHue  ACSATENBHOCTH  TaMOXXEHHbIX  opraHoB.  [Ipexzae  Bcero,
Konctutynmonnsii cyn PT onpepensier COOTBETCTBHE HOPMATHBHO-IIPABOBBIX
aKTOB PETyJIUPYIOIINN TamoXeHHble OoTHOlIeHus, ¢ Konctutynuenr PT. [lomumo
ATOrO CyJAeOHBIE aKThI SBIISIIOTCS MPABOBBIMHU CIIOCOOAMU MPABOBOTO 0OECIIEUEHUs
JESATEIIbHOCTH TaMOKeHHBIX opraHoB. Ilnenym BepxoBhnoro Cyna PT, o6o0mias
CYIEOHYI0 MPaKTUKY [0 NPUMEHEHHIO 3aKOHOAATENbCTBA, JA€T PYKOBOJAIIUE
pa3bsICHEHMsI, KOTOpbIE SIBJSIOTCS 00s3aTelNbHBIMU ISl CYAOB, APYTUX OPraHoB,
JNOJDKHOCTHBIX JIML], INPUMEHSIOIIMX 3aKOH, II0 KOTOPOMY JaHO pa3bsCHEHMUE.
BepxoBnsbiii cyn PT mogBoauth WTOrM CyneOHON MPAKTUKH O PACCMOTPEHUIO
YTOJIOBHBIX JIeNl B 00J1aCTH TaMOKEHHOU JeSITEIbHOCTH.

MexyHapoaHble OpraHU3allii TAaK)KE BBICTYNAIOT B KayeCTBE CYOBEKTOB
IPaBOBOro oOecreyeHus AesTeNbHOCTH TaMOokeHHbIX opraHoB PT. Ilpexne Bcero,
ATO KacaeTcs BceMHpHONW TaMOXEHHOM OPraHW3allMM, KOTOpas WIpacT BaXKHYIO
pOJIb B MPAaBOBOM OOECIEUEHHUH JACSITEIIbHOCTH TaMOXEHHBIX OopraHoB. Bcemupnas
TaMOYKCHHAsl OPTaHU3alMsl SABJISETCS MEXIYHAPOIHBIM TAMOKEHHBIM LIEHTPOM, B
3a1a4d  KOTOPOrO BXOJUT OIPEIEICHUE NEPCHEKTUBHOIO IUIAHUPOBAHUS U
IIPOTHO3UPOBaHUS B chepe TaMOKEHHOU AESITEIbHOCTH, THOKOTO PEryJIMPOBAHMS U
OKa3aHUs TOMOIIM IO YCTPAHEHHUIO KPYIMHBIX cOOEB B paboTe TaMO>KEHHBIX
OpPraHOB — WICHOB OpraHU3alyU.

BcemupHass TaMOXe€HHass OpraHM3anys I[PUHUMAET  MEKIYHAapOIHbBIE
IPAaBOBBIE aKThl B c(epe TaMOKEHHOW AESITeNbHOCTH, KOTOPHIC HAIpaBJICHbI Ha
peryiupoBaHue 3Tod cdepbl B paMKax ero rocynapctB — wieHoB. Korga
TamKUKUCTAaH NMPU3HACT MEKIYHAPOIHBIE AKTHI, KOTOPbIE NMPUHUMAKOTCA JTAHHOU
OpraHu3alel, TO 3TH aKThl HAYMHAIOT BBICTYINATh IPAaBOBBIMH CIIOCOOAMU
oOecrieueHus AesITENbHOCTA TaMOKEHHBIX opraHoB PT.

ITomumo BcemupHOM TaMOXXEHHOM OpraHU3anMy ApyTrue MEXIyHapOIHbIE U
pErvoHaNbHbIE OpraHu3alldd MOTYT BBICTYNAaTh KakK CYOBEKThl MPaBOBOIO
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oOecrieueHuss NeATENbHOCTH TamMoxKeHHbIX opraHoB PT. Hampuwmep, Bcemupnas

opranu3zanus Toprosiu, EBpA3DC u apyrue opranuzanui. OHU MOTYT TPUHUMATh

MEXIYyHApOJIHbIE MPABOBBIE AKTHI, KOTOPHIE, B OOIIEM, PEryJupyeT TaMOKCHHbIC

OTHOUIIEHUH U TAMOXXEHHBIE JIeJI0 Ha MEKyHAPOAHOM U PETHOHAILHOM YPOBHE.
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AHHOTALMS
K Bonpocy mpaBoBoro odecneueHusi AeATeJIbHOCTH TAMOKEHHbIX OPTaHOB B
Pecny0smke Tamxukncran

CraTpsi mMOCBsIEHA aHaIU3y CyOBEKTOB MPAaBOBOrO  0OecreyeHUs
NEATEIbHOCTH TAMOXEHHBIX opraHoB B PT. ABTOpoM paccMOTpeHBI NOHATHE
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IIpaBOBOT'O obecrieueHue ACATCIIbBHOCTU TAMOKCHHBIX OpPraHoB H CY6T>GKTBI
IIpaBOBOI'O obOecrieueHue I[aHHOﬁ JACATCIBHOCTH.

Soibov Z. M.
The summary
On the question of the subjects of legal support of the customs authorities in
the Republic of Tajikistan

This article analyzes the subjects of legal support of the customs authorities in the
Republic of Tajikistan. The author considers the concept of legal support of the
customs authorities and subjects of legal support of the activity.

Tarbsina MocToBeii."

MexaHU3MBbI 10 NPOABHKEHUIO CTAHAAPTOB 3THYECKOI'0 NOBeAeHUs HA
rocyJapcTBEHHOM CJIy:KOe

KiarwueBbie CJIoBa: Tro Cy,ﬂapCTBeHHBIﬁ CJIY)K&IHI/II?I, MOTHBaNysi,
HCIIPCPBIBHOC HpO(l)GCCI/IOHaJIBHOG pa3BUTHUC, PUCKHU KOppYyIILH1H, 9THKaA,
HCJIIOCTHOCTD, YA3BUMAA NOJDKHOCTB, OCBCAOMUTCIIb

Key words: government employee, motivation, continuous professional
development, the risks of corruption, ethics integrity, a vulnerable position,
whistleblowers

B nHacrosimiee Bpemss oco0oe 3HaYeHUE  yAENISeTCS  JICUCTBUSIM,
HCTIOCPCACTBCHHO BJIMAIOIIMM Ha Ka4CCTBO YCIYI' OKa3bIBACMbBIX JOJIKHOCTHBIMU
JugaMu OpraHoOB FOC}UIEIpCTBCHHOfI BJIaCTH, OCHOBBIBAasAChH Ha IIPUHIUIILI
OpraHu3allMOHHON LIEJIOCTHOCTH, OecpuCTpPacTHOCTH, JIOSLITBHOCTH 51
npodecCUOHAIU3Ma, KOTOpbIE SBISIOTCS OCHOBOM ATUYECKOTO TMOBEACHUS
rOCy1apCTBEHHOTrO cayxamero. OmHako B 3TOM OTHOILICHWH, HE CTOUT
HIHOPHUPOBATL BKJIaJd OPraHoOB FOCY,HapCTBeHHOﬁ BJIaCTH B IIPOABHKCHHU
CTaHdapTOB J3THUYCCKOI'O IIOBCACHHSA, HCKOTOPLIC H3 HHX 6y,ZLYT IMOABCPIKCHEBI
aHaJu3y B JIAaHHOW CTaThe, OEps 3a OCHOBY, JAEHCTBYIOIIYI0 HOPMATUBHYIO 0a3y W
HaKOTUICHHBIN ombIT PecryOnuku Moimosa (PM).

MoTtuBupoBanue rocyJIapCTBEHHOrO cCJy:kamero. MoTHUBUpPOBaHHE, C
TOYKHW 3pPCHHUA MCHCIPKMCHTA, ABJIIACTCA HIPOLHCCCOM CTHUMYJIAOWH OTACIBHOIO
pa60THI/IKa 34 BBITIOJIHEHUC OHpeI[eJ'IéHHBIX BHUAOB ACATCIBHOCTH, B TO BPCMsA KaK
MOTHBAIUA SABJACTCA BHYTPCHHUM COCTOSIHUCM pa6OTHI/IKa, OPpUCHTUDPYIOIICC U
HaIIpaBJIAIOIICC cro IIOBECACHUC IIyTEM YAOBJICTBOPCHUA OIIPCACIICHHBIX
HOTpe6HOCTeI71/Hy>KI[.1 B opraHn3aiimnoHHOM KOHTEKCTE, MOTHBALUS COTPYIHUKOB,
3aBUCUT Kak OT ()MHAHCOBOTO, TaK M HE ()MHAHCOBOTO acmekToB. dDuHAHCOBOE

*JlokTOpaHT ~ MeXIyHapOJHOTO  HE3aBHCHMOro  yHHBepcuTera  Monmossl  (Www.ulim.md);  e-mail
t.mostovei@gmail.com < tel. + 373 79565157
"Motivarea nefinanciari a functionarilor publici. Recomandiri metodice. Cancelaria de Stat a R.M. Chisindu: ed.
Elena Poligaraf, 2011. p.. 7-8
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MOTHMBHUPOBAHWE, HANPABICHO HA CO3JaHUE 4YyBCTBA CIPABEMJIMBOCTH B
OTHOUICHUHU IIOJIyYEHHOIO BO3HAIPaKIAECHUSA, 10 OTHOUICHUIO K BBIIOJHEHHOM
pabore. UTo KacaeTcsi HEMaTepUalbHOIO MOTHUBUPOBaHUS, TO B OTOU
COCTaBISIIOLIEN  IMpeoOsiajaeT MOTPEOHOCTh  YAOBJIETBOPEHUS  OLIEHOYHOIO
OTHOUIEHUS, IPUHAJIEKHOCTH K ONPEAEIEHHON I'PYIIIE, IPU3HAHUS PE3YJIbTaTOB
paboThl, TPO(hEeCCUOHATIBHOTO Pa3BUTHSA U T.1I.

OcHOBHasl O0053aHHOCTb TOCYJApPCTBEHHOI'O CIYXAIlero OTBETCTBEHHO,
OOBEKTUBHO M YETKO, MHUIIMATUBHO M KOJUJIETUAJIBHO HCIOJHATH BCE CIYyKEOHbIE
00513aHHOCTH, KOMIICHCHPYETCSI OCHOBHBIM IIPaBOM Ha HOpPMAaJbHbBIE YCIOBUS
Tpyda WU THUTHEHBI, 00ECMeUYHBAIONINE COXPAHEHHE 3/I0pOBbs, (UINYECKON U
IICUXWYECKOW LEJIOCTHOCTH, U MOJIYy4aTh OIUIATy, COOTBETCTBYIOIIYIO CIIOKHOCTHU
JOJKHOCTHBIX 00S3aHHOCTEH.

[IpaBo Ha TpyZ, BKIIOUYEHHOE B KATETOPHUIO SKOHOMHYECKHX IIPaB, SIBIECTCS
YacTbl0 OCHOBHBIX MpaB M CcB00OJ, npeaycMoTpeHHbix Koncrurynueir PM
MOJIO’KEHUSI KOTOPOMl NMPUMEHSAIOTCS B COOTBETCTBUU ¢ BceoOmiel neknapaunueit
npaB uenoBeka (BTIY).

Cormacio a63. 3 cr. 23 BJIIIY, xaxnpiii paGOTHHUK HMEET MpPaBO Ha
CHpPaBEUIMBOE U  YAOBJIETBOPUTEIBHOE BO3HATPAXKICHHE, OOECIEUnBaIOIIEe
JIOCTOMHOE YeJIOBEKa CYIIECTBOBAHME JUII HEro C€aMoro M €ro CeMbd, U
JOTIOJIHSIEMOE, TpU HEOOXOAUMOCTH, JPYTUMHU CPEIACTBAMH  COLMAIbHOIO
oOecreyeHusl.

Koncrutynus PM B cBoto ouepenb yTBepxkaaeT, uto «I'ocyaapcTBo 00s13aHO
IPUHUMATh MEpHI JIs1 00ECIICUeHHSI JTFOOOMY YEJIOBEKY JTOCTOMHOTO >KM3HEHHOTO
YPOBHSI, MOTPEOHOTO ISl HOAJAEPKAHMS 30POBbs U OJIarOCOCTOSIHUS €r0 CaMOTo U
€ro CeMbHM, B TOM 4YHWCJIE IHWIIM, OJNEKIbI, KWIWINA, MEIULIHUHCKOTO yXOoJa M
HEO0OXOAMMOro couuaibHOro oociyxkuBanusi». Koncrurymmonnsii Cyn PM B
CBOIO O4Yepenpr OTMETWI, 4TO «be3ycilioBHO, HOCTOWHBIN KU3HECHHBIM YpPOBEHB
JOCTUIaeTcs MPEUMYLIECTBEHHO TPYJIOM TIpaKJaHWHA W YJIEHOB €ro CEMbH, a
rOCyJlapCTBO, B CBOIO OYEpe/b, JOJDKHO PEIIUTEIbHBIM 00pa3oM criocoOCTBOBAThH
YIIYUIIEHUIO KU3HEHHBIX YCIOBHM 17151 00ecredeHns IMBUJIN30BaHHOTO CTaH1apTa
XKU3HU cBoux rpaxaad. Ilosromy KoHcTUTyIMs 00s3bIBa€T TroOCynapcTBO
IPUHUMATh MEPhI [0 IKOHOMUYECKOMY Pa3BUTHIO OOILIECTBA U COOTBETCTBYIOIIEH
COIMAITBHOI 3aIuTe».”

KOHCTUTYLIMOHHOE MNpPaBO Ha CHPABEIJIMBOE U  YAOBIETBOPHUTEIBHOE
BO3HArpaxjaeHue paboTHUKA MpUOOpeTaeT Ha3BaHUE 'MPaBO HA OMIIAaTy Tpyna " B
YUYEHUSAX aIMUHUCTPATUBHOIO IpaBa. IIpaBo Ha omiary Tpyaa rocylapCcTBEHHBIX
ciayxamux B KoHTekcre BJ/IITY MOXXHO paccmarpuBaTh Kak KOCBEHHOE IPaBO U
YIEHOB WX CEMEW, Tak Kak, CIOPaBeIJMBOE W  YJIOBIETBOPHUTEIBHOE
BO3HATPaXJIECHUE JOJKHO OOECIEYUTh U CEMbE TOCCIYXKAIEro JIOCTOMHOIO

’IocTaHoBIEHHE Koncrurynuonnoro Cyna PM «O koHcTUTynnoHHOCTH mocTaHoBieHus IlpaButensctea Ne 677
(m. 2) ot 06 okrsiOpst 1995r. «O moBBIIEHUN 3apa0OTHOM IIaThl pabOTHHKAM OIOJKETHOH cdepbl W NMEHCHH
rpaxmanam» (B penakmuu [loctanonenust IlpaBurenbcta Ne 55 ot 30.01.1996 t.) Ne 9 or 03.03.1997» //
MouuTopyin Oduuman Ne 18/6 ot 20.03.1997 r.
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KU3HEHHOTO YpoBHs. [l OGOJBIIMHCTBA JUI, 3aHUMAIOUINX TOCYAapCTBEHHBIC
JOJDKHOCTH, 3apa0oTHas IuaTa, MoJiyyaeMas U3 TOCYAApCTBEHHOTO OOJKETa,
SBJIIETCSL €IMHCTBEHHBIM MCTOYHHUKOM JOXOJOB, IO TOW IPOCTOW HMPHUUYUHE, UTO
3aHATUE JPYrOM OIUIAYMBAEMON JEATENBHOCTBIO 3alpelieH0 3aKOHOM. bosnbias
YacTh TOCCIYXKAIMX JIMIIEHbl BO3MOXHOCTU JOIOJIHUTENBHOIO 3apaboTKa.
HecoBMecTUMOCTh TOCYIapCTBEHHOW JIOJKHOCTU JIOMOJHSETCS U OTCYTCTBUEM
peraaMeHTUPOBAaHHOIO MPaBa BbIIBUTaTh OOOCHOBAHHBIE TPEOOBAHUSI TIOBBIIICHUS
OIUIaThl TpyJa Kak HOpH TPYAOYCTPOMCTBE, TaK W BO BPEMS IOBCEIHEBHOM
NEeATEIbHOCTH, TAK KAK, IO CPABHEHUIO C YAaCTHBIM CEKTOPOM, U B OTJIMYHE OT
TPYAOBOIO TpaBa, B CIy>KEOHOM MPaBOBOM OTHOIICHHUH, SBISIOUIUMCS JIETHUIIEM
nyOauYHOro mnpasa, 3apaOoTHas IUiaTa, OyAydd YCTaHOBJIEHHOM 3aKOHOM, HE
ABJIIETCSI JOTOBOPHOM, M KaHAWAAT HA JOJDKHOCTH T'OCCIY’Kalllero, BCTyIas B
JOJDKHOCTh, MPETEHAYET Ha MPEACTaBIsIEMYI0 TOCYAApCTBOM 3apIljiaTy WM K€
OTKa3bIBACTCA OT JIOJKHOCTH.

HecMoTpst Ha cTporoe 3aKOHOAATENBHOE peErIaMeHTHpoBaHue B PM,
oOHapyXMBaeM B HEKOTOpbIX cTpaHax EC 0Oosiee CHUCXOAUTENBHOE OTHOILIEHUE K
JIOTIOIHUTEIBHBIM ~ JI0XOZaM TOCYJApCTBEHHBIX CIYXKallMX, KOHEYHO, TpHU
YCIIOBUH, COOJIIOJIEHUS pEeKUMa KOH(IIMKTa HHTEPECOB.

OkcnepTsl B 007acTU OOpHOBI C KOpPPYILUEH, YTBEPXKIAIOT, 4TO HHU3Kas
3apaboOTHas IUIaTa CTAaBUT 3HAYUTENIbHYIO YacTh FOCCIYKAIIUX MEpes TUIEMMOM:
npo(eccHoHaTbHAs [EIOCTHOCTh WiIH BhUKHBaHHE.! HeGombInoe OMonHEeHHe K
OCHOBHOIT 3apaGOTHOII IUIATe ITOMOTAET MOINEPKHBATh MATCPHATBHO CEMbIO,” HO
KOL[YHCTBEHHO NOJIMUTHIBAET HanOosiee NO30pHYI0 (OopMy OBITOBOW KOPPYIIIUU —
KOPPYTIIMIO BBKUBAHUSI.

OTMmeTuM, YTO Ha JTaHHBIA MOMEHT, SIBJSIEMCS CTOPOHHUKAMH BPEMEHHOI'O
PUOCTAHOBIICHUS BEOEPOBCKOTO MPUHIUIIA, COTJIaCHO KOTOpOMY
rOCY/IaPCTBEHHBIE OKHOCTH JIOJKHBI ObITh ¢/JUHCTBEHHBIMA.’

[TpaBo Ha omaTy TpyJa BOIUIOIIAET TapaHTHIO B JEHEKHOM HKBHUBAJICHTE.
Korma cymma 3apaGoTHOM IulaThl HE TO3BOJISIET TOKPBIBaTh — PacXoibl
HEOOXOJUMbIE [UIsl JOCTOMHOTO CYIIECTBOBAHMS, TOCCIY)KallUil MOJBEpraercs
co0a3Hy NpUHUMATh WIM JaKe HCKaTh IOMOJHUTEIBHBIA J10XOJ, HEKOTOPbIE
HEHAJIe)KAIMe TPUBUJIETUH, W3BJIEKaTh BBIFOAY MYTEM 3J0YHNOTpPEOJICHUS
CIIy’)KEOHBIM  TOJIO)KEHHEM,  BOIUIOIIAEMBIE  ONPEICIICHHBIMU  IOBEICHUEM,
MPEACTABIISIONINI HApYIIEHUE HOPM MOBEACHHUS.

Ha wnam B3rasg, uens omiarel TpyAa TOCYAApCTBEHHOTO CYKAaIIEro
B3aMMOCBSI3aHa C pa3MepoM B JCHEKHOM COOTHOIICHUHM TIPEJJIOKEHHON
3apa0OTHOM IJIaThl U €€ CHOCOOHOCTBIO yMEJIO MOJJICPKUBATh OajaHC MEXIy
JI0X0JaMUd M PaACXOJlaMH, UCXOISAIIUMHU W3 KOHIENUIMHU "NTOCTOWMHOM Xu3Hu'. B

¥ Preda M. Drept administrativ, partea speciald. Bucuresti: Lumina Lex, 2000. p. 90

* Carasciuc L. Centrul de Investigatii Strategice si Reforme, Transparency International Moldova. Coruptia si
calitatea guvernarii, Chisinau. 2001. p. 6

*MakcumoB C.B. OcHOBEI GOpsObI ¢ KOppyIIHeil (CHCTEMbI OBIMIEroCYIapCTBEHHON OSTHKH ITOBEICHHS),
[Dnexrponnslii pecypc] http://www.transparency.org.ru/center/c_book.asp (mara ooparienus 12.01.2012 r.)

® Profiroiu M., Parlagi A., Crai E. Etica si coruptie in administratia publici. Bucuresti: ed. Economici, 1999. p. 38-
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CBSI3M C OJTHM, YypPOBEHb 3apa0OTHOM TMIaThl SIBISETCS JKU3HEHHO Ba)XKHBIM
KOMIIOHEHTOM YCJIOBUH, HEOOXOAMMBIX T'OCYAAPCTBEHHBIX CIIy)KallemMy JJis
npo(EeCCUOHATIBHOTO M LIEJIOCTHOTO OCYILIECTBIEHHUS  CBOEH JIEATEIbHOCTH,
JEMOHCTPUPYSI JIOSUIBHOCTh TOCYAAPCTBEHHOM CITy»kKO0e€.

Hcxons v3 BbIIIEYKAa3aHHOTO, MPUXOAMM K BBIBOJY, YTO B OOIIEM acIEKTe,
ATUYECKOE I[IOBEACHHE TOCYJApPCTBEHHBIX CIY)KAIIUX MOJJIEPKUBACTCI U
MOTHUBHPYETCS FOCYAAPCTBOM, MTOCPEICTBOM MPWIOKEHUS YCUIINH, IS TOJHATHUS
WIN TOAACPXKAHUSA SKOHOMHUKHA CTpaHbl, 1 COOTBETCTBEHHO JIOCTOMHOW OIUIATHI
TPyZa rocCIyKammx.  [0Cy[apCTBEHHBIE OPraHbl M YUPEK/ICHHUS, B CBOIO OYepeib,
OTBEYAIOT 32 HE()UHAHCOBOE MOTHMBHUPOBAHHME CBOMX COTPYAHHUKOB, KaK CTHMYI
HEMOHETAPHOW MPUPOJBI:  COLMAIBHO-TICUXOJOTHYECKYI0 aTMocdepy, CTHIIb
yIpaBICHUS, BO3MOXHOCTH KaphepHOTO U MPO(EeCCHOHATBHOTO POCTa, CHMBOJIBI
CIIy’)KEOHOTO TIOJIO)KEHMS, TOJAPKH, TNPHU3HAHUE U OOBEKTUBHYIO OLEHKY
npo(eCCUOHANBHBIX JIOCTIKEHUH U Jake KOMaHAWPOBKU 3a TpaHMIly s
HOBBILIEHHSI TPO(PECCUOHAIBHOTO YPOBHSI.

HenpepbiBHOe mnpodeccuoHaiibHOe pa3BuTHe. Opranbl MyOJIHYHOU
aJIMUHUCTPALlUU OOECHEeUnBAIOT TOT (PAKT, YTO COTPYIHUKH O3HAKOMIIEHBI C
COOTBETCTBYIOIIMMH CTaHAAPTaMH 3THYECKOIO TIOBEACHMSI TOCYAAPCTBEHHBIX
CIY’KAIMX,” MyTEM HEMPEPBIBHOTO MPOdEcCHOHATBHOTO pasBuThs. HenpepsiBHoe
npo(eCCHOHATIBHOE PA3BUTHE TOCCIYXKAIIMX OCYLIECTBISIETCS OCPEACTBOM
MEpONpUATHA TO OOYYEHHIO pa3IMYHBIX TUIOB W (OPM, HANpPABICHHBIX Ha
yray0neHue W OOHOBJIEHWE 3HAHMM, pa3BUTUE HABBIKOB M (OPMHpPOBAHUE
OTHOUIECHUI/TIOBEACHU, HEOOXOAUMBIX A  3(P(PEKTUBHOIO  UCIOJIHEHHUS
CILYKEOHBIX 00s3aHHOCTEM. Exeronnbii IIJIaH HENPEPBIBHOTO
PO(ECCUOHATIEHOTO Pa3BUTHUSl YTBEPHKAAETCS PYKOBOJCTBOM TOCYJApPCTBEHHOTO
opraHa ¥ MoJyIeKUT pa3MEILEHUIO Ha BeO-caiTe.

[Tonb3ysick MpaBoM Ha JOCTYH K MH(GOpPMALIKMH, IPETOCTABICHHBIM 3aKOHOM
o npocryne k uHpopmarmu, Ne 982/2000, HamepeBaInch HaINpPaBUTh 3aIPOCHI,
TIOCPEACTBOM 3JICKTPOHHBIX ajpecoB B 97 rocynapcTBeHHbix opranoB. De facto, B
CHJIy pa3jM4YHbIX IPUYUH, TAKHX KaK OTCYTCTBHE O(QUIUAIBbHBIX BeO-CTpaHUI] B 7
TOPOJCKUX M3PHSIX, OTCYTCTBHE 3aMETKM 00 D3JEKTPOHHOM aJpece Ha Ccairte,
Hepabodyee COCTOSHME  JJIEKTPOHHBIX aJpecoB M Jp., ObUIO OTHpaBiieHO 69
3arpocoB. MTak, 3ampocuB KONMUU IUIaHOB NpO(EeCCUOHATBLHOW IMOATOTOBKH Ha
2013-2015r., U WIH JIPYTYIO COOTBETCTBYIOILYIO uHdopmanuio,
NOATBEPKIAIONIYI0 00ECHeYeHHe CHCTEeMaTHYEeCKOr0 U 3allIAHMPOBAHHOTO
mpolecca HENpephbIBHOTO MPO(PECCHOHATBHOTO Pa3BUTHS  TOCYAapCTBEHHBIX
CIIy’KallluX B paMKaX roCcyJAapCTBEHHOTO OpraHa.

” Gutuleac V. Mostovei T. Dreptul functionarului public la un salariu decent conform atributiilor acestuia. / Legea
si Viata. Nr. 8/2012 p. 4-7.
¥ HCBK 1 «JtiKa u nenocTHocTb // mprkas Munuctpa dunrarcos PM Ne 51ot 23.06.2009 T. [0 YTBEPKICHHIO
Hammonansusix Crargapros o Bayrpernemy KonTpomio B mybiamaHoM cextope. / MornTtopyn Oduanan Ne 107-
109/485 ot 03.07.2009 r.
® TonosxeHue 0 HEMPepHIBHOM MPOhECCHOHATLHOM Pa3BUTHH TOCYIAPCTBEHHBIX cayxkammx. / [punoxkenne Ne 10
Kk nocraHoBieHuto IIpaBurensctBa PM Ne 201 ot 11 mapra 2011 r / Monutopyn Ocduunan Ne 55-56/249 or
17.03.2009 r.
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B pe3ynpTaTe 000011IeHNS TOYyY€HHBIX OTBETOB OBLJIO YCTAHOBJICHO:

1. BoJBIIMHCTBO MECTHBIX OpraHoB rocynapcrbeHHoi Biactu I u 11 ypoBHs
HE  HMEIOT  IUIAHOB  HENPEPhIBHOTO  MPOQPECCHOHAIBHOTO  pPa3BUTHSL.
['ocynapCTBEHHBIM CIIYXKalllUM MPEAOCTABISIETCS BO3MOXHOCTh y4acTBOBAaTh B
cemuHapax, Kypcax mnpoBoaumbiMu HIIO wnmu  Axagemuedt myOnuuHON
anmuuauctpanuu (AITA) npu IlpaButensctBe PM, KOTOphle HUKOMM OOpa3oM He
NOKpbIBaIOT 40-KOYacOBOM MHUHHMYM B TOJ I KaXJOro rOCyIapCTBEHHOIO
ciyaiero. B 3Toi CBsA3M KOHCTaTHPYETCsl HapyLIECHUE MPaBa rocy1apCTBEHHOTO
CIIy’KaIl[eTO Ha HEMpPEephIBHOE COBEPIICHCTBOBAHUE, MpeoCTaBiIeHHOE CT. 36-37
3akona Ne 158/2008. OgHOBpEeMEHHO KOHCTATUPYEM HEBBIIIOJHEHUE MECTHBIMU
OpraHaMy TOCYIapCTBEHHON BJAacTH CBOUX OOs3aHHOCTEH 1O 00eCIeYeHUIO
BO3MOXKHOCTEH  uii  TpodeCCHOHAIbHOW  MOJATOTOBKM  TOCYJApCTBEHHBIX
CITy KaIllHX.

2. CraHmapThl UEJIOCTHOCTH M OSTHYECKOTO TIOBEACHMS, KaK CYOBEKTHI
U3Y4YCHUS, OTPaXXEHbI HE B TMOJHOM O00BEME B IUJIaHAX MPEIOCTABICHHBIX
MUHHUCTEPCTBAMH U MOJIBEAOMCTBEHHBIMH UM YUPEKICHUAMU

3. B mmamax mpodeccMOHaNbHON TMOATOTOBKM OTCYTCTBYIOT — TEMBI,
Kacaronecss  O0S3aHHOCTEW  TOCYAApCTBEHHBIX  CIY)KAIUX  3aHUMAIOIIMX
PYKOBOJAIINE JTOJKHOCTH B MPOJBH)KEHUM ATUYECKUX CTAHIAPTOB, YTO HA HAII
B3TJISIT,, TPSIMBIM OOpa3oM BIIMAET HAa KOJUICKTHBHBIE CTaHAAPTHI MBIILJICHUS,
OTHOUIEHUS, YOeXKAEHUS, ICHHOCTH U B LIEJIOM Ha pabouyro cpeny.

Pe3ynpTaThl MO3BOJISIIOT CAE€daTh BBIBOJ, YTO CYIIECTBYIOIIAs CUTYyalusl Ha
pPBIHKE  HEMPEPHIBHOTO  MPO(ECCHOHATBHOTO  Pa3BUTHSL  T'OCYAAPCTBEHHBIX
CIIy)KallluX HE JIMILIEHA MAaCCUBHOCTH W (hopMmanu3Ma, BIMAIONIME HEraTMBHO Ha
coOJtoficHue  TMPUHUUIOB  TpodeccuoHanu3mMa W IEJOCTHOCTH  Ha
rOCyAapCTBEHHOU CITy»KOe€.

[lo HameMy MHEHUIO, TOCTUKEHHE OXKUJAEMbIX €€ MO HENPEPHIBHOMY
poEeCCHOHATTLHOMY Pa3BUTHUIO MOXET OBITH MPEACTaBICHO TOJBKO B IIJIaHE
OLICHKH BJIMSHUS NPOo(dEeCcCUOHATBHOM TMOATOTOBKM Ha MPOdheCcCHOHATBHYIO
nenoctHocth  (integrity) rocymapCTBEHHBIX — CHIy)KalllMX, B  YaCTHOCTH, W
WHCTUTYIIHOHALHOM/OpraHn3allMOHHOMN IEJIOCTHOCTH B OOIIIEM.

Opnnaxo, HE00X0IMMO YYECTb, YTO TIJIAHbI HEIMPEPHIBHOTO
PO EeCCUOHANTEHOTO Pa3BUTHS TOCYAAPCTBEHHBIX CIYXKAIIUX, 3allJIaHUPOBAHHBIE,
HO HE BBINOJIHEHHBIE Ha JIeJie TEHEPUPYIOT ONpeIeIEHHbIE KOPPYNIIMOHHBIE PUCKHU.
[ToBepXHOCTHOE O3HAKOMJIEHHE CO CTaHAapTaMH NpodhecCUOHATBHOM ETOCTHOCTH
CTaBST T'OCYJAPCTBEHHOI'O CIY)KAIETO B HEJOBKOE MOJIOKEHHWE B HAadalie CBOEH
Kapbepbl, KOTOPOE CO BPEMEHEM NPEBpALIAET €r0 B CIYXKAILIEro, ISl KOTOPOTO
3710yNOTpeOJieHne CIyKeOHbIM TOJOKEHUEM CcTaHoBUTCS Hopmou. Ha ¢one
HEIMPEPHIBHOTO MPOPECCUOHAIBHOTO PA3BUTHUSI CYMTAEM HEOOXOIMMBIM BHEJIPEHUE
HayyHOU yuyeOHOW AucuUIIMHbL "JI€OHTONIOTHS TrOCyIapCTBEHHOIO CiIyKalero"
s crygeHtoB  AITA, a Takke OTIENEeHHUs] MarucTtparypbl B paMKax
YHUBEPCUTETCKOTO O0Opa3oBaHUs MO CHeNHaIbHOCTAM '"TamolkeHHOe mpaBo”,
"AIMUHUCTpATUBHOE TIpaBo", "MEHEKMEHT 110 CBS3SIM C OOIIECTBEHHOCTHIO" M
T.1. JlaHHas IUCIUIUIMHA MO3BOJUT JUIAM, KOTOPBIE CTPEMSTCS 3aHSATh WIH YKe
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3aHMMAIOT  TOCYJAapCTBEHHYIO  JOJDKHOCTh, TOHATH  OOIIME  MPUHIIUIIGI,
Hampapisomue npodecCHOHANbHYI0  ACSTENBHOCTh B COBOKYIHOCTH €
CTaHJapTaMU TOBEJICHUS TOCYJIaPCTBEHHBIX CIIY)KAIllUX, HO MPUOPUTETHBIM, BCE
K€ CcYUTaeM HeoOXOIMMOCTh (OPMUPOBAHMS HAYYHOTO TMOAXOJAa B ITOM
HaIpaBJICHUU.

BoisiBiiecHMe W aHAJIM3  KOPPYNUMOHHBIX  PHCKOB.  BrisBieHue
KOPPYIUMOHHBIX PUCKOB ABJISIETCS POLECCOM O MPETYIPEKICHUIO KOPPYILIUHU B
rOCYJapCTBEHHBIX OpraHax WM YUYPEKICHUSAX, MYyTEM BBISIBICHUS (PAKTOpPOB,
KOTOpBIE CITOCOOCTBYIOT WJIM MOTYT CIOCOOCTBOBAThH MPOSIBICHUSM KOPPYIIIHH C
nocyenyromneil pa3paboTkol peKoOMeHIAui 1 UX YCTpPAaHEHHs], MUHUMU3ALNH
i KoHTpoiisi. C uenbpio omnpeaeneHus (akKTOpoB U PUCKOB  KOPPYIIUH,
BBISIBIISIIOTCSL  YSI3BUMBIE BHUJIBI  JCSATEIBHOCTH, AHAIM3UPYIOTCS HOPMATHUBHO-
npaBoBasi 0a3a, JOHKHOCTHBIE OOSI3aHHOCTH M paboune MPOLECChl, KOHKPETHbIE
Cllydau KOpPpYHILHUH, a TAKXKE MPHUMEHSIOTCS HHBIE TEXHHKM HCCIEIOBAHMS H
BBISIBJICHUSI PUCKOB.

Pe3ynbTaTUBHBIM yNpa)KHEHUEM B XOJ€ BBISBICHUS PUCKOB KOPPYILIHMH
CUMTAEM AHOHHMMHBIA ONPOC COTPYAHHMKOB. Pa3HOOOpasue u UYHCIEHHOCTh
BOIIPOCOB JIEJIAIOT BOIPOCHUK MPHUBJIEKATENbHBIM ISl OLIEHOYHOM KOMAaHAbI, TaK
KaK OJHOBPEMEHHO OXBAThIBAIOT MPO(PECCHOHANBHBIE U MOBEICHYECKHE ACIIEKThI
rOCYJapCTBEHHBIX CITyKalllHX.

Kax mpaBuio, B mpolrecce BbISIBICHHUS PUCKOB KOPPYILUH, AHATA3ZUPYIOTCS
pabourie IpoIEeCcChl, KACAIOIUECS YSA3BUMBIX BHUJOB JESITENBHOCTH, K KOTOPBIM,
OTHOCATCS: aIMUHUCTPUPOBAHUE UHpOopMaIuH, aIMUHUCTPUPOBAHUE
(UHAHCOBBIMU CpPEACTBAMH, UMYILECTBOM M yCIyraMu, HHKaCCUPOBAaHUE HAJIOTOB
U cOOpOB, NPUMEHEHHUE 3aKOHa (MPOBEPKH, HAA30Pbl, YCTAHOBJICHHE COOTBETCTBUS,
npuMeHeHue caHkiui) u T.10. K mpumepy, ympaBieHue uHdopmaiyendn MoOKeT
reHEepUpPOBaTh KOPPYNIIMOHHBIE PHUCKH Kak UCIIOJIb30BAaHUE  CIIy>)KEOHOM
uH(pOpMaIMU B TUYHBIX LIEJIAX WM TOPTOBJIS WM COBIT CIy»)eOHOU MHpopManuu
(uHCainepckoi nHpopMaIum).

[Ipu aHanu3e JOKHOCTHBIX MHCTPYKIUH HE CleayeT 00AeNITh BHUMaHUEM
paznen "KBanudukanuoHnble TpeOoBaHMs" MOTOMY, YTO HMMEHHO JTa TIJjaBa
COJIEP>KUT KOMIUIEKCHBIM 00beM TpeOOBaHUI K KaHAUJATy Ha COOTBETCTBYIOIIYIO
JOJKHOCTB. B wactHOoCcTH pyOpuku "O6pazoBanue" u "lIpodeccrnonanbHbiid onbIT"
SBIIIIOTCS TEMH, KOTOpPBIE MOTYT OBITh CMOJEIMPOBAaHbl B COOTBETCTBHMU C
COCTABJISIFOUIMMU HYKHOTO JUI Ha3HAYEHWS WIA BBIABMKEHUS HA Ty WIM HHYIO
JOJDKHOCTB JuIa. J[aHHas ysI3BUMOCTh MOKET T€HEpUPOBaTh PUCK HA3HAUECHUS B
JOJKHOCTh HEKOMIIETEHTHBIX JIIOJIeH, HE UMEIOIIUX HEOOXOUMYIO MOATOTOBKY B
nanHot ob6mactu. K mpumepy: ¢opMmynmpoBka «BbICIIee 00pa3oBaHWE,
IPEUMYIIECTBEHHO HOPHUINYECKOE» MO3BOJIUT «BBIOPATh» HYKHOTO KaHAHMIaTa C
J00BIM BBICIIMM 00pa30BaHUEM, BKIFOUAsI TEXHUYECKOE WM MEAUIIMHCKOE.

BBegenne  KOHLENUIMM  YYBCTBUTENBHBIX  JOJDKHOCTEM  TpeOyeT Hux
onpenenenus. [lo HalieMy MHEHHIO, K UyBCTBUTEIIbHBIM JOJKHOCTSIM OTHOCSITCS
JIOJDKHOCTH YA3BUMbIE K KOPPYMIIMH, U3 33/1a4 U MOJHOMOYHMM KOTOPBIX MCXOJUT
BBICOKAsi BEPOSTHOCTh HAHECEHUS MAaTepUaIbHOIO W/WIM PEemyTallMOHHOTO Bpena
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rOCyJIapCTBEHHOMY OpraHy WIH Yy4pexaeHuto. K 4yBCTBUTENbHBIM OTHOCSTCS
JOJDKHOCTH, KOTOpbIE: HMEIOT JIOCTYNl K MaTepuajbHbIM, (PUHAHCOBBIM U
MH(OPMAIMOHHBIM pecypcaM; OCYIIECTBISIOT MPOBEPKH U BBIHOCSAT PEIICHUS;
OCYHIIECTBJISIIOT 3aKylKU TOBApPOB/YCIyr/pabOT; OCYHIECTBISIOT JE€ATEIbHOCTh
HEIMOCPEJICTBEHHO CBSI3aHHYIO C Pa3IMYHBIMU (DU3NYECKUMU U IOPUAHMYECKUMU
JUIAMHU; HUMEIOT  OKCKJIIO3UBHBIE, CIENUajIbHble TpaBa, JUCKPEIMOHHBIC
MOJIHOMOYHS.

BaxxHo, 4YTOOBI KaHAMIAT HA YYBCTBUTEJIBHYIO JIOJDKHOCTb, 3HAI O
NpEIbSIBISIEMBIX TpPeOOBAaHUSAX, OCO3HABAl MX M MPHHUMAI OE30rOBOPOYHO.
Kanaupar Ao/mKeH 3HaTh, YTO €ro JOJDKHOCTh YA3BHMA, YTO IOJPA3yMEBAET
JOTIOTHUTEIHHBIA KOHTPOJIh 1 MOHUTOPWHT, TIPUBOJIUMBIN B IEUCTBUE MEXaHU3M
poTanuu M pa3MelieHue B "TPYIITy pucka' i TeCTUPOBaHUS MPOheCCHOHATBHON
neoctHocTy (integrity test).

Uro KkacaeTcss 9Tama aHaliu3a KOHKPETHBIX CIIy4aeB KOPPYIIUH,
MPOU30LIEAININX B OLIEHMBAEMOM TIOCOpPTraHe, TO Mbl SABJISIEMCS CTOPOHHUKAMU
pacIIMpeHusi CreKTpa JAaHHOTO dTama, MyTEM aHajid3a WHIMJICHTOB MOBJIMSBIIMX
Ha OpraHM3alMOHHBIN HHTerpuTeT (integrity incident), ucxo/s TOro 4To HE KAXI0€
HapylIeHUE HOPM MOBEAEHUS CBOJUTCS K KOPPYIIUU.

Kpome  Toro, MBI  BBICKa3plBaéMcsi B TMOJB3y  pa3paboOTKu
CTaHJApTU3UPOBAHHON  TpOUEAypbl  (MHCTPYKIUS, METOJOJIOTHSI)  aHalnu3a
WHIMUJICHTOB MYTEM  BBISBICHUSI  MPEIANOCHUIOK, HEIOCTAaTKOB, KOTOPbIC
CIIOCOOCTBOBAJIM COBEPIICHUIO HMHIIMACHTOB IEJIOCTHOCTH., KOTOpas Morja Obl
NPUMEHSTCS OpraHaMu yOJIUYHOW aIMUHUCTPAIMU CAMOCTOSATEIBHO.

OueHka pUCKOB KOPPYNUMHU 3aBepUIaeTCs pa3pabOTKON U yTBEPKIECHUEM
OTtuera 00 OICHKE, peKOMEHIAMSIMHA M IIJIaHOM mejoctHocTh (integrity plan).
BmecTe B3sTBIA, AaHHBIM HA0Op JTOKYMEHTOB MOXET OBbITh MMEHOBAaH M Kak
CEKTOpaJIbHAsI AHTUKOPPYMIIMOHHAS CTPATETHS.

OcBenomuienue (whistle  blowing). Ha wmexayHapogHoM — ypoBHe,
OCBEJIOMHUTEJb HAXOJAUT CBOIO WJICHTUYHOCTH U 3amuTty B cT. 33 Konenuuu OOH
NpPOTUB KOPPYMIMH, COTJIACHO KOTOpPOH «Kaxaoe locyaapcTBO-y4acTHUK
paccMaTpUBaeT BO3MOKHOCTh BKJIIOYEHHS B CBOKO BHYTPEHHIOI MPABOBYIO
CUCTEMY HQJIeXKalIMX Mep Jii OoO0ecredeHusl 3allluThl  JIOOBIX  JIUII,
NOOpPOCOBECTHO U HAa Pa3yMHBIX OCHOBAHMSIX COOOLIAIOUIMX KOMIIETEHTHBIM
opraHaMm o0 JIIOObIX (haKTax, CBSI3AHHBIX C NPECTYIUICHUSMU, TPU3HAHHBIMU
TaKOBBIMM B  COOTBETCTBMM ¢ Hactosmed KouBeHmueit, or m1r000ro
HECIPaBeJIMBOr0 OOpAaILCHUS .

[To muenuto I'pynmel rocynapcts npotus koppynuuu (GRECO), uncturyr
OCBE/IOMJICHUSI SIBIISIETCS HE TOJIBKO HMHCTPYMEHTOM OOpBOBI C KOppyMIHMEld B
cdepe rocyJapCTBEHHOTO YIIPaBJIEHUs, HO U cr1ocoOoM (GOpMHUPOBAHUS KYIbTYPhI
M300/THYCHHS KOPPYIIHHA. '

19Seventh General Report of GRECO (2006) including a section on the ,,Protection oh whistleblow”- Abopted by
GRECO at its 32" Plenary Meeting (Strasbourg, 19-23 march 2007).
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B cooTBeTcTBHUM € pamMOYHBIM TOJOKEHUEM, OCBEIOMHUTENIEM SIBISETCA
rOCYAapCTBEHHBIA CIY)KalllMi, BKJIIOYAs TOCCHYXKaIllMX, HMMEIOUX OCOObIN
CTaTyc, JIUIa, UCTIOJHSIONINE OTBETCTBEHHBIE TOCYIAPCTBEHHBIE JOHKHOCTH, UHBIE
JUIa, OKa3bIBAIONIME MyOJUYHBIE YCIYTH, KOTOPhIE JOOPOBOJIBHO M B MHTEpecax
oO1ecTBa T0OpPOCOBECTHO COOOINAIOT O COBEPILIECHUU AKTOB KOPPYIIIMU U aKTOB,
CMEXHBIX C KOppYIIHUEH, (PaKTOB KOPPYIIIMOHHOTO MOBEACHUSI, O HECOOIIOACHUH
npaBuil JIEKJIAPUPOBAHUS JIOXOJIOB W MMYIECTBA U HAPYIICHUU 3aKOHHBIX
00s13aTENBCTB O KOH(PIIUKTE HHTEPECOB.

Jetanuzanus (akToB, KOTOpbIE M COCTAaBISIIOT CYTh OCBEIOMIICHHS
MO3BOJIIET COCTABJICHWE BHYIIMTEIHLHOTO CIUCKAa HApyIIEHUH, KOTOpPHIE MOTYT
MOBJIUATD Ha OpraHU3aIlMOHHYIO [IEJIOCTHOCTD roCyIapCTBEHHOTO
oprana/yupexnaenus. B maHHOM ciydae, BbIcTymaeM 3a Oonee YETKYIO
(GbopMyIMPOBKY TpeaMeTa OCBEAOMIICHHSI W TMPUCOCTUHSEMCS K MHEHHIO, YTO
Takoro pojia GOpMyJIUpOBKAa «HOCUT OOIIMM, CMEHMIAHHBIM W PaCIUIBIBUATHIN
XapaKkTepy».

Crnenyer y4yecTh U TOT (akT, UTO OTKIOHEHHE OT YKa3aHHBIX B PAMOYHOM
MOJIO’KEHUU TPeOOBaHUM O MpeaMeTe MPeyNpexaCHUNA 0 HE3aKOHHBIX AEHCTBUSIX,
JIMIIAIOT OCBEJOMMTEIIS MpaBa Ha 3alIUTy rapaHTHUPOBAHHYIO rocynapcTBoM. Bee
HapyIIEeHUs, OT HEJIOCTOMHOrO MOBEJAEHUS N0 MPECTYIUICHHS, IOJIKHBI OBITh
NepeuncieHbl W CPOPMYJIMPOBAHbI YETKO M TMOHATHO /I BCEX CTOPOH,
BOBJICUCHHBIX B JIaHHBIM TMporecc. be3ycrmoBHO, CIIOKHO TPOBECTH YETKHE
pasrpaHuYeHUs IS KaKIOTO clydas B OTICIBHOCTH, HO HEOJHO3HAYHOCTh U
HEOIPEAECNEHHOCTh SBIIIIOTCS PEANbHOM  yrpo30M IPUMEHMMOCTH IIpaBa Ha
OCYIIIECTBIICHUE OCBEOMIICHUSI.

B mpaBe BBIACHAIOT pa3NMUYHBIE BUIBl WHTEPECOB. HAIIMOHAIBHBIN,
rOCyAapCTBEHHBIN, MyOJIUYHBIN, OOIIECTBEHHBII, KOPIOPATUBHBIM, YACTHBIN U T.JI.
B cooTBercTBMM € pPAaMOYHBIM TOJOKEHHUEM OCBEIAOMHUTENb JEHCTBYET
J0OpOBOJILHO, JT0OPOCOBECTHO M B HHTepecax ooOmectBa.  Cuuraem, dTO
CJIOBOCOYETAHHUE «B MHTEpecax OOIIeCTBa» TpeOyeT 00s13aTeIbHOTO YTOUYHEHHUS C
IIEJIbI0  YCTAHOBJICHUST OoJiee cOallaHCHPOBAHHOW OCHOBBI, HEOOXOIWMOW ISt
OILICHKH TIpeJIJIaraeMbIX MOTEHIIMAILHOMY OCBEIOMUTENIO BapraHToB. [1o Hamemy
MHEHHUIO «HMHTEpechl OOLIECTBa» COCTOAT U3 0OoJjiee IIHUPOKOTO  CIEKTpa
MPUMEHEHUSI B CPAaBHEHHHM C «OOIIECTBEHHBIM HHTEPECOM», TaK KaK B IMEPBOM
cllyduae HE MOXXEM pacCUUTHIBATh Ha 3aKOHOAATENbHOE PETYJIUPOBAHHUE WIIH
OTpaciib Mpasa.

Yro Kacaercs TpHHIOHWNA KOHOUIACHIMAIBLHOCTH, MPETyCMOTPEHHOTO
PaMOYHBIM TOJIOXKEHHEM, COTJIACHO KOTOPOMY COXpaHSETCsl KOHPUICHIIMATLHOCTD
MEPCOHANIBHBIX JTAHHBIX, TUOO APYTUX JAaHHBIX, COACPIKAIINXCS B OCBEIOMIICHUH,
KOTOpPhIE MOTYT TPUBECTH K PACKPHITHUIO JUYHOCTH OCBEIOMHUTENS WU
COJIep KaHMsl OCBEIOMJICHHUS, OTMEYAeM, YTO K JJAHHOMY MPUHIIUITY HE OTHOCSTCS

"ocranosnenne Koncrurymmonsoro Cyma PM Ne 7 or 16.04.2015r. «O KOHTpONE KOHCTHTYLHOHHOCTH
HEKOTOpBIX mojoxeHui 3akoHa Ne 325 or 23 nexabps 2013 r. o TectupoBaHMHM NpOdecCHOHAIBLHOM
HenoKyrmHocTH». // Moruropyn Oduanan Ne 115-123/11 ot 15.05.2015 1.
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OpraHbl  YroOJIOBHOTO  MpECIEJOBaHUS, MPOKYpOp, HENPABUTEIbCTBEHHBIE
opranmzauuu 1 CMMU. IlpenocraBnenue MHOpMALMK YKAa3aHHBIM CyObEKTaM,
Onaronmapsi crnenudpuke UX JAEATEIBHOCTH, NPUBOJIUT, IO KpailHell Mepe, K
PacKpBhITHIO  coliepkaHusi  ocBemomsieHus. [lpu  Takux  00CTOSTEIHCTBAX,
YBEJOMJICHHE TUX JIUIl OCTAETCs HA YCMOTPEHHE YNHOBHUKA-OCBEIOMUTETIS.

Hapsiny ¢ oOecriedeHueM  KOH(PUACHIMAIBHOCTH, TapaHTUPOBAHHBI
3allUTHBIE MEPHI, MPUMEHSIEMbIE aJIbTEPHATUBHO WJIM B COBOKYITHOCTH, & UMEHHO:

1) mpe3ymnuusa 1oOpOCOBECTHOCTH, TOKA HE J0Ka3aHO UHOE;

2) KOH(PUACHITNATBHOCT TTEPCOHABHBIX JTAHHBIX;

3) nepeBo B Ipyroe noapasiesicHue opraHa myOoJnyHON BIACTH.

Tak, Kak TEPMHUH «3alllUTa» BKIIOYAET HECKOJBbKO B3aUMOCBSI3aHHBIX
KOMIIOHEHTOB, CYUTAEM, YTO Pa3IMUYME HAXOJAUTCS B OTBETaxX Ha BONpockl: (1) koro
U 1moyeMy Mbl 3anumiaromem? (2) ot koro/dero 3amuiaem? (3) kakue IeUCTBUS
OyIyT mpeanpuHsTHI 1J1s1 o0ecrieueHust 3auThi? (4) odecrieyaT v IpeIpUHSIThHIE
JEUCTBUS PEATBHYIO 3alIUTy OCBEIOMUTEINS?

C yBEpEHHOCTBIO MOYKHO CKa3aTh, YTO YMHOBHUK-OCBEJOMUTED 3aLIUIIEH
OT HENPaBOMEPHBIX CAHKIMH, Ja)Xe€ €CIM IOCJIE PacciaeJOBaHHUs, OCBEIOMIICHUE
0Ka3aJIoCh HEOOOCHOBAHHBIM.

B 3TOM OTHOIIEHNH, TOJIaraeM, 4TO 3allUTHBIE MEPhl, HUKAK HE MOTYT OBITh
MPUMEHEHBl AJIbTEPHATUBHO, BHIOWpAs BCIEMYI0, HO, KaK OOs3aHHOCThH, Kak
pe3yabTaT BBISBICHUSI PUCKOB, KOTOPHIM MOJIBEPraeTCsi OCBEIOMUTENb, a TaKKe
(aKTHYECKUX U IOPUAMYECKUX OOCTOSITENBCTB, MPU KOTOPBIX OBLIO CHAENIaHO
OCBE/IOMJICHUE.

[Ipy noMuUHUpYIOUIEM >KEJaHUM pa3BUTHUS HMHCTUTYTa OCBEIOMIICHUS,
HEOOXOJMMO OOpaTUTh BHHUMAaHUE Ha 3allUTHBIE MEpPbl, TapaHTUPOBAHHbBIC
rocyJapcTBOM, a Takxke Ha wux jauBepcudukanuioo. I[lo Hamemy MHEHHIO,
YTBEPKJICHHBIE 3aIlMTHBIC MEPHI MOABEPKEHBI OTCYTCTBHEM Pa3HOOOpa3us u
MPUBJICKATETLHOCTH, JJII TOTO YTOOBI PAaCCUMTHIBATH HA KU3ZHENEATEIHbHOCTh
JJAHHOT'O MHCTUTYTa. B KauecTBe mpuMepa: MOXKET JIU CIIYKUTh FapaHTOM MEPEBO
B JIPYroe CTPYKTypHOE MOojApa3jaesieHne, KOraa o0IIasi YUCIEHHOCTh COTPYIHUKOB
aAMUHUCTPATUBHOTO opraHa He npesbiaet 30 denoBek? pyruMm mpensaTcTBUEM,
C HAIlIEW TOYKHU 3PEHUS, CTAHOBUTCSI OTCYTCTBHE MATEPUAIBHOTO BO3HATPAXKICHHUS
OCBEZIOMUTEIIEH.

COBMECTHO C HEOOXOIMMOCTHIO BHECEHUS W3MEHEHUW U JOMOJHEHUU B
HOPMATUBHO-TIPABOBYKD  0a3y  OTHOCUTEJIBHO  HMHCTUTYyTa  OCBEIOMJICHUS,
roCyJIapCTBEHHBIE OPTraHbl JOJDKHBI COCPEIOTOUUTCS HA HAJICKAIIEH MOJATOTOBKE
PYKOBOJIAIIETO COCTaBa, MMyTEeM BOCIUTAHUS U MTOATOTOBKU KOMaH/ bl YIIPABJICHMUS,
VKpEIUICHUs] MX PO B TMPUBHBAHUU YYBCTBA O€30MAaCHOCTH U JIOBEpUS,
OKHMJIa€MO€ TOJYMHEHHBIMU. VIMEHHO, pyKOBOAUTEIh, KOTO0 OBl YpOBHS OH HH
OBLJI, SIBJISICTCS JIMIIOM BHYIIAIOIIMM YBEPEHHOCTh B TOM, OCBEIOMIISITH MJIM HET O
Hapymenuu. [Ipodeccrnonanism, KOUIETHATBPHOCTh U OE30TOBOPOYHOE JTUACPCTBO
MPOSIBIISIEMOE  PYKOBOJUTEIEM  SBJISIOTCS — MPEANnochlIkaMu  3(P(HEKTUBHOTO
OOIIEHUsI MEXIy HAYaJIbHUKOM U TOJAYWHEHHBIM, TaK XK€ KaK U OCBEIOMIICHHE
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SBJIIETCSI KOMIIOHEHTOM OOIICHHS IO BEPTUKAIM B paMKaX TOCYIapCTBEHHOTO
oprasa.

B 3akntoueHnn oTMedaeM, 4TO CTAHAAPTHI ’TUYECKOTO OBEAEHUS SIBIISFOTCS
COCTAaBHOM 4YacCThlO aJIMHHUCTPATUBHO-IIPABOBOTO CTaTyca TOCYIapCTBEHHOTO
CJTY’KaIlETo.

Bo Bcém paznooOpaszuu TpeOoBaHM, TOCCITYKAIIUM SBJISIETCS IIEHTPAILHOMN
burypoit ¥ HECET MOPUAUYECKYIO OTBETCTBEHHOCTh 3a OTKIOHEHHE WIIU
HecoOmoieHne TakoBbIX. OJHAKO, HENb3s OCTaBJSATh TOCCIYXAIlero OJWH Ha
OIMH C HOpMaM TMOBEJCHUS, 00s3aTeIhCTBAMH, 3alpPEeTaM W OTPAHUYCHHSIMHU.
['1aBeHCTBO roCCIy’Kallero HeoCnopuMa, HO HEOOXOAUMO MPHUHSATH BO BHUMAaHUE
POJIb CUCTEMBI TOCYJIapCTBEHHOM CIIy OBl B 1I€JIOM U TOCYAapCTBEHHOIO0 OpraHa B
YaCTHOCTH, CTaBUTh AaKIEHTHl Ha MOTHBHUpPYIOIMHE (PaKTOPHI, Ka4yeCTBO
HOPMATUBHO-TIPABOBBIX aKTOB PETIAMEHTUPYIOIINX CTAaHAAPTHI TOBEACHUS.

Ha ¢one mpemnoxeHuss 0 HEOOXOAUMOCTH BHEJPEHUS YUEOHONW HAydHOM
JUCHUIUIAHBL  «JI€OHTONOTHS  TOCYJApCTBEHHOIO  CIIYXKAILIEro»,  HaXOJIUM
YMECTHbIM BBEJCHHE HHCTUTYTa COBETHHMKA [0 JOTHUKE Ha TIOCYIapCTBEHHOU
ciyxoe.
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AHHOTAUSA
MexaHu3MBbI 110 NPOJABUKEHHUIO CTAHIAPTOB 3THYECKOI0 MOBEACHUA
Ha roCyIapCTBEHHOM cayx0e

B nanHOl paboTe BBIHOCUTCS Ha PacCMOTPEHUE MEXaHU3Mbl, BHEIpPEHUE
KOTOPBIX HEU30€KHO CIOCOOCTBYIOT MPOJBHKEHHUIO M COOJIIOJEHUIO CTaHJIApTOB
TUYECKOrO TIOBEJIEHUSI Ha TIOCYIJapCTBEHHON ciyxk0e, Oeps 3a OCHOBY,

JEHCTBYIOIYI0 HOPMAaTHUBHYIO 0a3y M HaKOIUICHHBIHN onbIT PecrmyOnuku Momnaosa.

Mostovei T.
The summary
The Mechanisms to promote standards of ethical conduct in the public service
In this work shall be submitted to the mechanisms, which implementation
of will inevitably contribute to the promotion and respected of standards of ethical
conduct in the public service, in the existing package of laws and in the
accumulated experience of Republic of Moldova.

I11. Bompochbl yroJioBHOro npaBa i KPUMHHAJIMCTUKH

Cadapos A.N."

HexoTopbie BONPOCHI YIroJIOBHOM MOJUTHKHU B cepe 0XpaHbI
NpeAnpUHUMATEIbCTBA B TaJukuKHCTaHe

KiawoueBbie ciioBa: KpUMHUHAIU3AIMs, TMPECTYIUieHus B  cdepe
HpeIIHpPIHI/IMaTCJIBCKOﬁ ACATCIIBHOCTHU, ACKPUMHHAJIN3AWA, YTOJIOBHAS ITOJIMTUKA

Key words: criminalization of crimes in the sphere of business,
decriminalization, criminal policy

B nepuoa pepopmupoBaHusi SKOHOMHUKH, HAITPABICHHOTO HAa YPETyJIUPOBAHHE
CUCTEMBI PHIHOYHBIX OTHOIIeHUH, B PeciyOnuke Tamxukucran (PT) nadmonaercs
OCIIO)KHEHHE KPUMHUHAIHHOM OOCTAaHOBKH, KOTOPOE BBIPAKAETCS B YBEIUUYCHHH
YHCJia 3apETrUCTPUPOBAHHBIX MPECTYIUICHUH M JIMI] UX COBEPIIUBIIUX, a TaKkKe
YUCIa OCYXKJICHHBIX U MOTEPIEBIINX, OTPULATEIIBHOM CTPYKTYPHOM H3MEHEHUH
MPECTYIMHOCTH, YCWJICHUH MHTEHCUBHOCTH KPUMUHAIIM3AIMH Pa3HBIX cep KU3HU
oOliecTBa, TpeXAe BCEro dSKoHoMUYeckoh. HecTaOuiIbHOCT, COLMAIBHO-
MOJINTUYECKON, DKOHOMHUYECKOW >KM3HU TOCYAApCTBA, CHUKEHHUE >KU3HEHHOTO
YPOBHSI 3HAUUTENIbHOM YacTH HACEJIEHUs CTpaHbl, a TakKe HeOIaronmpusiTHbIC
JNEUCTBUS psiAa IpYyrux (aKTopoB CO3AANM YCIOBHUS, CHOCOOCTBYIOIIME POCTY
HPKOHOMHYECKON mpecTynHocTH. W HamOonblIui  yJaeiabHBIM BeC  cpeau

*Kauauaar 10puau4eckux Hayk, JOLEHT, 3aBedylonuii kadeapoll yroJoBHOrO MpaBa IOPUAMYECKOro (aKyabTeTa
THY.



MPECTYIICHUH, COBEPIIIAEMbIX B chepe IKOHOMHUECKOU NEATeTbHOCTH, 3aHUMAET
npecTymjieHuss B cdepe npeanpuHUMaTeNbCKoM  aesTenbHocTH.  Crnemyer
cornacutbesl ¢ K.X. ConueBbiM 1 P.X. PaxuMOBBIM O TOM, YTO MPECTYIUICHUS B
chepe  MPEANPUHUMATEIILCKOM  JCSATEIIBHOCTH  SIBJISETCS  KJIACCHYECKUM
MIPECTYIHBIM SIBJIEHUEM, OTBETCTBEHHOCTh 32 KOTOPOE MPEAyCMaTPUBaach BO BCE
BpEMEHa M y Bcex HaponoB Bocroka m mycynbMmanckoro mupa. Hampumep, B
BMOXY IMEPBOr0 LEHTPAJIM30BAHHOIO TOCYIApCTBAa TAKMKCKOTO  Hapoja-
rocynapctBa CamanugoB, oOpasoBaBmierocsi B IX Beke, Ooprba ¢ HHUM
OCYILECTBISUIACH CIICHHAIBHO CO3IAHHBIM IOCYIAPCTBEHHBIM opraHoM.' B KoHIe
IX u B Hauane X BEKOB, B MOMEHT O0Opa30BaHUs TOCYAAPCTBEHHOTO yCTPOMCTBA
CamaHug0B, B CBSI3M C OYpPHBIM pPOCTOM 3KOHOMHUKH, BBICOKOIO pOCTa
PEMECIICHHOTO TIPOU3BOJICTBA W YCUJIICHHOTO PAa3BHUTHsI TOBApPOOOOPOTA, HAPSIY C
JpYrUMU JHUBaHamMu (MHUHHCTEPCTBA B COBPEMEHHOW CMbIcie) Obul 00Opa3oBaH
nuBaH Myxtacuba. B ¢dynkuum nuBana Myxrtacuba Bxoauiio HaOIIOJeHHE 3a
PBIHKOM, 3a TMPaBWILHOCTHIO MEp BECOB, YCTAaHOBJICHHE II€H, HAOJIOJIEHUE 3a
TOProBjeH, 4YTOObl HE MpojaBajyd Ha 0Oa3zapax MOMAJEIKUA, YTOOBI OBLIM TOYHBIE
TUpU W 3aliUuTa JpYrux IMpaB Tmokynateneid. MyxTacuObl ObUTM OOJCUYECHBI
MIUPOKUMH  TIOJJTHOMOYUSMM BIUIOTH JO TNPUMEHEHUS (PUBNYECKHX Mep
BO3JCHCTBHS K HapyuuTessiv Hopu [llapuara.’

OOmuiecTBeHHAsl OMACHOCTh MPECTYIUIEHUs B cdepe MpeanpuHUMAaTeIbCKON
JEATEIIbHOCTH, OCOOCHHO Ha HBIHEIIHEM dSTale Pa3BUTHS B YCJIOBHUAX IEpexoja K
PBIHOYHOM SKOHOMUKE JIJISl 3alUThI MpaB notpedureneit B PT cTano akTyanabHOIA.
[Ipobsiema ¢ MOCTaBKOl B peciyOJIMKH TOBAapOB, HE OTBEUAIOIIMX TPEOOBAHUIM
rOCYJJapCTBEHHBIX CTaHJIAPTOB, SBISETCS OJHUM U3 CEPbE3HBIX MPOOJIEMBI
coBpeMeHHOCTU. [IpakTuKa Moka3bIBaeT, 4YTO BO BCEX TOPrOBBIX IIEHTPOB JI0 CUX
MOp MPOJAIOTCS HU3KOKAYECTBEHHBIC MPOMBIILICHHBIE W MPOJAOBOJILCTBEHHbIC
TOBaphl, 3apyOEKHOTO MPOU3BOACTBA. boiblllasg 4acTh TaKUX TOBApOB KPACHUBO
opopMJIEHO, OHO HE TOJIKO Jajieka OT MHPOBBIX HOPMATHBOB, HO WUX
yIOTPEOJICHHE MOXKET HAHECTH BPE]T 3[I0POBBIO JIOJICH.

AHamu3upysi  yrojOBHO-TIPABOBYIO  TOJMTHKY B cdepe  OXpaHbl
npeAnpUHUMATENbCKON AedrensHocT B PT, ciemyer OTMETHTh HECTaOMIBLHOCTD
YTOJIOBHOTO 3aKOHA B cepe KpUMHUHAIHM3AIMUN U JACKPUMHUHAIM3AIUN OOIIECTBEHHO
OIACHBIX JISTHUM B UCCIIEAyeMYIO chepy.

C wmomenta npussatuss YK PT1998r., B mnaBy 27 ObUIO JOIMOJHUTEIHLHO
BKJIIIOYEHO 3 CTaThd, MPEIyCMATPUBAIOIIME YrOJOBHYIO OTBETCTBEHHOCTh 32
COBEpIlICHUE OOIIECTBEHHO OMAcCHOrO JesHus B cdepe mpeanpruHUMATEIHCKON
JeaTensHOCTH. J10 cr. 259'VK PT npeaycMaTpUBaIOIIMe OTBETCTBEHHOCTh 3a
«IIpousBoacTBO,  mpuOOpeTeHHEe,  XpaHEHHWe,  TepeBO3Ka WM COBIT
HEMapKHUPOBAHHBIX TOBApPOB M TPOAYKIMM (B penakiuu 3akoHa PecryOnuku
Tamxuknucrtad «O BHECEHMHM W3MEHEHUN M JONOJHEHUWM B YTOJOBHBIM KOIEKC

'Commes K.X., Paxumos P.X. Comues K. X., Paxumos P.X. KomMmeHTapuii K IpecTyIUIeHUSIM B chepe SKOHOMHUKH.
Jyman6e-2001. C.203-204.
2 Azumos I11. Tlocynapctso u npaBo Camanunos. [ymanobe, 1999. C. 63; Conues K.X., Paxumos P.X. Yka3.pabora.
C.203-204.
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PecnyOnuku Tamxukuctan» ot 21.07.2010 r. Ne 617)», Benen 3akonom PT «O
BHECEHWM W3MEHECHHMM | JIOTIOJHEHWW B YTOJOBHBIM Kojekc PecnyOnuku
Tamxukuctan» ot 06.10. 2008r., Ne422, cr. 260 «He3akonHoe oOpazoBaHue
(co3manue, peopraHuzaiys) IOpUIAYECKOro Jwmia», BBeAeH 3akoHoM PT «O
BHECEHWH W3MEHCHMM M JIONMOJIHEHHWW B YTOJOBHBIM Kojaekc PecnyOiauku
Tamxukuctan» ot 14.03.2014 r., Ne1066 u cT. 260 «He3akoHHOE MCIONB30BAHNE
JIOKYMEHTOB JIsl 00pa30oBaHus (CO3/IaHMsI, PEOPraHU3aIliN) FOPUINICCKOTO JIUIAY,
BBeAeH 3akoHOM PT «O BHeceHMHM HM3MEHEHHMHM W JOIOJHCHHWH B YTOJOBHBIM
kozaekc Pecyonuku Tamkukuctan» ot 14.03.2014 r., Ne1066.

Kpome »3TOro, HeoOXOIMMO OTMETHUT, 4YTO IOYTH BCE MPECTYIUICHHUS,
npeaycMaTpUBaOIIe YTOJIOBHYIO OTBETCTBEHHOCTDH 3a COBEpIICHUE
MpECTYIUICHUS B c(epe TpeanpuHUMATETLCKOW JEATEIHHOCTA, MHOTOKPATHO
BHOCWJIUCH PA3JIMYHBbIC JIOMOJHEHUS U MU3MEHEHHUS, KOTOPhIE MMEIU TMOJHBIN U
(W) YaCTUYHBIN JEKPUMHUHATU3AIMOHHBIN XapakTep. s wntocTpaluy mojgHon
KapTUHBI npoiiecca JEeKPUMHUHATIU3AIUN MPECTYIUICHU M B cthepe
MPEANPUHUMATENBCKON  JEATEIBHOCTH  MOYKHO MIPOBECTHU W (D13%0)1117 (5

uHbopMaIuu:
3akod PT «O BHeceHMM U3MEHEHUU U JOIIOJHEHUI B YTOJIOBHBIM KOIEKC
PecniyGmuku TamKuKucTan» OoT 14.03.2014r., Nel066 MMOJIHOCTBIO

nekpumuHanuioain cr. 260 YK PT- mkenpeanpruHUMaTenbCTBa;

3akoH PT «O BHeceHMHM M3MEHEHHM M NONOJHECHHUH B YTOJIOBHBINM KOIEKC
PecnyOnukun  Tamkukuctan» ot 17.05. 2004 1. Ne346  yvacTudHO
JEKPUMHUHATIM30BAIl B CIICAYIOIIME MPECTYIIICHHUS:

B ct. 259 YK PT —He3akoHHOE TPEANTPUHUMATEIBCTBO:

-U3  YaCTU IMEPBOM CJIOBA «WJIM C TPUUYUHEHUEM Bpella 3J0POBBIO»
HUCKJIIOUMTD;

B cr. 260 YK PT mxkenpeanpuHUMaTeNbCTBO (IE€WCTBOBABIICH 0
14.03.2014 r.):

-B YaCcTU IIEPBOM MPHUMEUAHUS CJIOBO «CTO IOKA3aTEIEH I PACUYETOB
3aMEHUTH CJIOBAaMM «OJHY ThICSIYY IOKa3zaTeJel I pacyeToBy», a CJIOBA «OJHY
THICSIYY TIOKa3aTeledl IS pPacyeTroB» 3aMEHHUTh CJIOBaAMHU «IBE THICSYU
MOKa3aTesien sl pacueTOBY;

-B 4acTH TpPEThEHl IpHUMEYaHUs TEKCTa Ha TaJKUKCKOM S3bIKE CIJIOBO
«OATHAECAT NMOKA3ATENECH I paCYETOB» 3aMEHUTH CIIOBOM «IIATHCOT MOKa3aTeneu
IUTSA paCYETOBY.

B cratee 263 YK PT — He3zakoHHast 0aHKOBCKAs A€ATEIbHOCTD:

-B IIPUMEYAHUU CTATbU CIIOBO «MATHCOT IIOKA3aTEJIE IJIsI PACUYETOB»
3aMEHUTH CJIOBAMU «OJHY ThICAUYY MTOKa3aTeJen 1 pacu€ToOBY.

Takum oOpa3oM, TpoIecC KPUMHUHAIM3ALUU U JIEKpUMHHAJIU3AlUN
MPECTYIUICHUH B chepe MpeAnpUHUMATEIbCKON eITeTbHOCTH MyTeM UCKITIOYCHUS
OIPEJICIICHUE JICSTHUE u3 JUCHO3UIUN CTaThU TN YBIICUEHHUE
KPUMUHAIU3HUPYIOIINE MPU3HAKU B MPUMEUAHHE HAMPaBJICHO Ha KOPPEKTHUPOBKA
YTrOJIOBHOE TMOJUTHKAa B JaHHOW cdepe. 3mech ciienyeT 0co00 OTMETUT, YTO
YKA3aHHOE SIBJICHHE CYIIECTBYET HE TOJIBKO B PT, HO M BO BCEX CTpaH-y4aCTHUKOB

96



CHI'. Ilo »tomy, mpaBwibHO oTMeuaer C.JI. Hyaenb o TOM, 4TO «B JaHHOM
TpPEH/IE MPOCIEKUBACTCA UIES HE TOJBKO F'yMaHW3allUd U JMOepalu3al, HO U
muddepeHnranu yrojaoBHOTO 3aKOHOIATENbCTBA, YTO, O€3yCIOBHO, MOXKET OBITh
OLICHEHO MOJIOKHTEIBHO».

NHorpga npu  mNOMHOM — aHanmm3e  Ipouecca  KPpUMHUHAIM3AlMA U
JNEKpUMHUHAIM3AIMU 0€3 JTOJDKHOTO BHUMAHHUSI OCTAHETCSl MPOLIECCHI MEHATU3AMU U
JIeTICHANTN3alMd ~ OOIIECTBEHHO-OMACHBIX  AesHuil. 0o, meHanuzamus  ecTh
KOJTMYECTBEHHAS CTOPOHA KPHMUHAIM3AINK, ee [OKa3aTesb, Meprio.’ [leHanmsamms
COCTOMT B YCTAHOBJICHWHM IPUHIIMIIOB U KPUTEPHEB NMPUMEHEHUSI HAHOOJIEe CTPOroro
TOCYJAPCTBEHHOIO TNPUHYXKIEHUsS 3a JEsHHA, NpPU3HABAEMBbIE NPECTYNHBIMH; B
(dbopMUpOBaHUM TIeTIel YTOJIOBHOTO HaKa3aHUS; B OTPECIICHUH €r0 BUIOB U Pa3MePOB;
B MpPEUVIOKEHUH HWHBIX MEpP YTOJIOBHO-IIPABOBOIO XapakTepa, HEOOXOOUMBIX H
JOCTATOYHBIX JJISi BO3ACWCTBHS HA JIML, COBEPIUMBIIMX OOIIECTBEHHO OIACHBIE
nesHus.’

B ommume oOT KpUMHHAIM3alMK, KOTOpas SIBIISIETCS HUCKIFOYUTEIBHON
NpeporaTuBoil 3aKoHoJaTeNs, chepa MpUMEHEHUE TMEHATM3AIMKA HECKOJIBKO IIUpE U
peanuzyercst B 1ByX cepax. OfHaKo IMpH 3aKOHOTBOPUECTBE, Yallle OJJHOBPEMEHHO C
KpUMUHAIM3aIMe (WM 3aKOHOJATeNbHas TMeHaM3alusi), W Bropas cdepe
peaym3anusi, HE3aBUCHMas OT TOCJIEIHEN, Ha YpPOBHE MPABONPUMEHEHUS IPU
CyeGHOM PACCMOTPEHHH KOHKPETHBIX YTOIOBHBIX 1€l (IPAKTHYECKast [ICHAIM3ALIS).”

Kak mpaBunbHO otmeuaet, [.1HO. JleCHMKOB 3aKOHOAATeNbHAsl MEHATU3ALUA
OCOOEHHO aKTHBHO IMPUMEHSETCS B MEpPUOJA KOAU(DHUKALMU YroJIOBHO-TIPABOBBIX
HOPM, B OCOOCHHOCTHU B paMKax KpUMHUHAIU3ALWUN JESHUN U B ONIPE/ICTICHUN BUIOB
HAKA3aHUSA U €r0 Pa3sMepoB, a TAKKE Mep, 3aMEHSIONINX YIOJNOBHOE HaKa3aHHe.'
Yro kacaercs MNPaKTUYECKON NEeHaIM3alry, OH Ooyiee TUOKMI HMHCTPYMEHT
YIOJIOBHOW TIOJUTUKM U OKa3bIBae€T OoJblliee BIMAHUE HA OOLIECTBEHHOE
IPABOCO3HAHME, YeM 3aKOHOJATCIIHHAS."

[TpOTHBOMONOKHBIM  MPOLECCY TEHAINW3ALMM  BBICTYIAET JICTICHAIM3AIUS.
JlenieHaym3anys — 3TO MPOLIECC, KOTOPBI  CyXaeT IMpelesibl  ToCyIapCTBEHHOIO
NPUHYXIECHUSI 32  COBEPLUEHHWE TPECTYNHBIX JESHWH, MPOSABISIOIECECS B
OCBOOOKJACHMM  BHUHOBHBIX OT YIOJOBHOW OTBETCTBEHHOCTH, B HWCKJIIOUEHHUU
OT/AEIbHBIX HAKa3aHUW W3 KOHKPETHBIX CAHKIUI WM BOOOIIE U3 CUCTEMbI HaKa3aHUA,
B OTKA3€ OT HUX B CHUITY Heaqo(beKTHBHOCTH.g Taxum 00pa3oM, MOXKHO 3aKJIFOUYaTh, YTO
B PpE3yNbTaTe JENCHAIM3AIMM W3 YTOJOBHOIO 3aKOHA IOJHOCTBIO HCKIIFOUAETCS
ONPENENEHHOE  HAaKa3aHWe,  3aKperusieTcs  JIONOJHUTENbHAs  BO3MOXHOCTH

3 Hynens C.JI. YronoBHO-paBoBas oXpaHa (PUHAHCOBBIX OTHOIIECHHH: JMcC.../1-pa opu. Hayk. M.: BHUW MBJ]
Poccun, 2015. C. 87.

* Poccuiickoe yrojoBHoe mpaBo. Kypc nekmuii. T.1. Ilpecrymuenune // Ilox pen. mpod. A.M. KopobGeea. —
Brnagusoctok: U3n-Bo JlanpHeBocTouHOTO YH-Ta, 1999. C. 97.

> Jlonamenko H.A. Yronosras momutuka. M.: Bonrepe Kiysep, 2009. C. 142.

® Kopobees A.M. CoBeTckasi yroloBHO-IPABOBasi MOIMTHKA: POGIEMbI KpUMHHATH3AIMK 1 neHammsarmn. C.137;
Jlomamenko H.A. Yka3z.pabora. C. 143.

" JNecunxo T.JO. VYronoBHAs TMOJMTHKA COBPEMEHHON Poccuu (METOAMUECKHE, OPraHH3AlMOHHOE H IPABOBHIE
OCHOBBI): JTUCC...A-pa Iopul. Hayk. M.: Akagemus ynpasinenust MBJl Poccun, 2005. C. 96.

8 Jlonmamenxo H.A. Vxa3.pabora. C. 143.

9 Jlonamenxo H.A. VYxa3.pabora. C. 182.
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OCBOOOXKIEGHUS ~ OT  YrOJOBHOM  OTBETCTBEHHOCTH W  HAKa3aHUs  WIU
MPEyCMaTpUBAIOTCA AJbTEPHATUBHBIE HAKA3aHUS HE CBA3AHHBIE C JIMILIEHUEM
CBOOO/IBL.

J1ist mpriMepa peanu3aliuy mpolecca JerneHaIM3alyi B 00JIaCTy NPECTYIUICHUS
B chepe NpearnpuHuMAaTeIbCKON NesITeTbHOCTH, MOKHO IPUBECTH CIISTYIOIINE (PAKTHI.
3akoH PT «O BHeceHMHM HW3MEHEHMHW M [JOMNOJHEHHH B YTOJOBHBIM KOIEKC
PecnyOnmuku Tamxukuctan» oT 17.05. 2004 1. Ne346 mONMHOCTBIO HMCKIIIOYMIIA
apecT B KayecTBe yrojoBHOro Hakazanue u3 ct. 47 YK PT. CooTBeTCTBEHHO, apecT
ObUTa JeneHanu3upoBaHo W3 caHkiuu 4. 2 cr. 258 YK PT (BocnpensitctBoBanue
3aKOHHOM MpeANnpPUHUMATENIbCKOM AesiTenbHOoCTr) U 4.1 c1. 259 YK PT (He3akonnas
NpeAlnpuHAMaTeNbCcTBa). B apyrme cratbi  ObUIM  BHECEHBI  CIEAYIOLIHE
JENICHAIM3AlMOHHbIE TIONPABKU: CAaHKUMIO 4acTh BTopou cratem 258 YK PT
(BocnpenstcTBOBaHME 3aKOHHOW MPENNPUHUMATEIBCKON JEATEIbHOCTH) BMECTO
«HAKa3bIBAIOTCS UCIIPABUTEIBLHBIMHU pab0OTaMU Ha CPOK JI0 JBYX JIET TUOO apecToM
Ha CPOK JI0 IIECTU MECSAIEB, JUOO JHUIIEHUEM CBOOOBI HA CPOK OT JIBYX JIO MSTH
JIET» W3JI0KHUTH B CIEIYIONICH peakiiK: «HaKa3bIBaeTcs mTpadoM B pazMepe oT
MATACOT JO OJHOW THICSYM MHUHHUMAIBHBIX pa3MepoB 3apaOOTHOM IIATHI C
JUIICHWEM TMpaBa 3aHUMATh OIPEACIECHHBIE JOHKHOCTH WJIM 3aHUMAThCA
OTIPEJICTICHHON JIEATETLHOCTBIO Ha CPOK 10 TISATH JIET JIMOO0 JUIIEHHEM CBOOO Bl Ha
CPOK JI0 TPEX JIET»;

B caHKIMH 4. 2 cT. 259 YK PT cnoBa «10 AByX ThICAY» 3aMEHUTH CIIOBAMU
«OT OJHOTO J0 JIBYX THICSUY;

B cankiuu 4. 1 cT. 263 VYK PT (He3akonHass 0aHKOBCKasi JIEATEIbHOCTD)
CJIOBAa «OT JABYX JI0 MATH JIET JIUIIEHUEM CBOOOJBI» 3aMEHUThH CIOBAMH «JI0 TPEX
JE€T C JIMIIEHWEM MpaBa 3aHUMAaTh OMPEICICHHBIE JTOKHOCTH WA 3aHUMAaThCS
OMPENICICHHON IEATeIbHOCThI0 Ha CPOK JI0 MSATH JIET WK 0€3 TaAKOBOTOY;

-CAaHKIMK0 YacTU BTOPOM JAHHOW CTaTbd, BMECTO «HAKa3bIBACTCS
JIMIIEHUEM CBOOOIbI Ha CPOK OT MATH JI0 JACCATH JIET C JIMIIIEHUEM MpaBa 3aHUMATh
ONpeIeJICHHbIE JOJKHOCTU WM 3aHUMATh ONPEACIICHHON NeATEbHOCThIO CPOKOM
Ha MATh JIET» U3JIOKUTH B CICAYIONIEH peIaKIIUN:

«HAKa3bIBACTCS JIMIICHUEM CBOOOJIBI Ha CPOK OT TpeX M0 MATH JIET CO
mTpagoM B pazMepe OT MATHUCOT JI0 OJHOM THICSYM MHUHUMAIBHBIX Pa3MepOB
3apabOTHOM TIIAThIY.

Kpome storo, 3akon PT «O BHeceHMM W3MEHEHUW W JOMOJHEHUUN B
VYronosuseiii kogekc Pecnyommku Tamkukuctan» ot 21.07.10.Ne 617 nononaHun B
ct. 499 YK PT (wrpad) mosiokeHHe, B COOTBETCTBHE KOTOPOM B cCilydae
COBEPUICHUS JIMLOM IPECTYIUIEHUH ONPEACIEHHOIO KaTErOpHsl, €CIM BUHOBHBIN
JI0 BBIHECEHHUS CYACOHOr0 IMPUTOBOpPA TMOJTHOCTBIO BO3MECTUT MaTepUalbHbBIN
yiiep0, eMy Ha3zHauvaeTcsl Haka3aHue B BUE mITpada WiIu JAPYyroe HakazaHue, He
CBSI3aHHOE C JIMIIIEHHEM CBOOO/IBI, MPETyCMOTPEHHOE B CAHKIIUAX MEPEUNCICHHBIX
crateil. Hapsmy ¢ ApyruMu NpecTymieHHSMH K TaKUM KaTeropusM ObLIO

BKIIFOUEHO TIOYTH BCE TMPECTYIUICHWS B cdepe NpeAnpUHUMATEIIBCKON
nesaTelIbHOCTH (cTathsiMu 258, 259, 259, 260, 263, 276, 318 VK PT).
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Takum oOpazoM, mporecc mNEHAM3AUMU W JACTICHAIM3AIUU  ITyTeM
COKpAILIEHUsI CPOKOB JIMIIEHUS] CBOOOIbI, TPENYCMOTPEHBI aJbTEPHATUBHBIE BUIbI
HaKa3aHUW K JIMIICHUIO CBOOOJBI M PACIIUPEHUE BO3ZMOXHOCTH UX MPUMEHEHUS
MOATAIHO HAMPABJIECHO Ha JMOEpaTu3aliio U TYMaHU3AIMIO YTOJIOBHOU MOJIUTHKA
B chepe npeanpuHUMaTEIbCKOM aesTebHoCTH B PT.
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AHHOTAUA
HexoTopbie BONPOCHI YIroJI0BHOM NOJUTUKH B cepe 0XpaHbI
NnpeanpuHUMATENbCTBA B TalKuKUCTaHe

B crarbe aHanu3upyeTcss HEKOTOPhIC aCMEKThl PA3BUTHS YTOJIOBHASI TOJUTHKA B
chepe oxpana mpeanpuHumarensctBa B PT. HMcxons u3 3Toro, ucciemyercs
COBPEMEHHOE COCTOSTHME KPUMHHAIU3ALMS U TEKPUMUHAIM3AIMs, TIEHATu3alus 1
JeneHann3aurs — OOIIECTBEHHO  OMAacHbIX  JESHUM,  MHOCSTalolMe  Ha
MpEANPUHUMATENbCKYIO JIEATEIIbHOCTD.

Safarov A. I.

The summary
The examines some aspects of the criminal policy in the sphere of
entrepreneurship in Tajikistan
The article examines some aspects of the criminal policy in the sphere of
entrepreneurship in Tajikistan. Based on this, we investigate the current state of
criminalization and decriminalization, penalization and decriminalization of
socially dangerous acts that infringe on the business.
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AdxyxamuTtos B.A."

IIpo6sieMbl kKBaIMPUKAIUU NPECTYIVIEHU PEJTMTHO3HO-IKCTPEMHUCTCKOTO
Xapakrepa

KuaroueBbie cJjioBa: peJ]I/IFI/IOBHIalﬁ OKCTPCMHU3M, yFOJIOBHBII?I KOJICKC,
NPECTYIUICHUC, YI'OJOBHAA OTBCTCTBCHHOCTL, OKCTPCMHUCTCKAA OpPraHu3aiuAd,
KBEIJ'II/ICI)I/IK&L[I/IH MMPCCTYIUICHHUA, PCIIMTMO3HO-3KCTPCMUCTCKHUC I'PYIIIBI

Key words: religious extremism, criminal code, crime, criminal liability,
extremist organization, qualification of a crime, religious and extremist groups

KBamudukanusi mpecTyIuieHus SBISICTCS BaXHEHITMM (aKTOPOM B PEIICHUU
Bompoca 00 YroJOBHOW OTBETCTBEHHOCTH 3a COBEPIICHHOE BHHOBHBIM JIMIIOM
MPECTYIJIEHUN PEIMTHO3HO-3KCTPEMHUCTCKOTO XapaKTepa.

C wmomenta mnosiBaeHuss B YK PT  HopM 00 OTBETCTBEHHOCTH 3a
IPECTYIUIEHUSI SKCTPEMUCTCKON HANpaBICHHOCTH, K OOJIBIIEMY COXAJICHHUIO B
Tamxukuctane He ObUIa aKTUBU3MPOBAHA WCCIEAOBAHHUS MO WX HAYYHOMY
aHanu3y. Taxke ¢ y4eToM IOCIEIHMX W3MEHEHUH YrOJIOBHOI'O 3aKOHA, MHOIME
BOIIPOCHl JaHHOM TEMbI, B JETAIbHOM Pa3pelICHUH KOTOPBIX HYXKAAETCA
MPaBOIIPUMEHUTENbHASL IPAKTHUKA, OCTAJIUCh HE pemieHHbIMU. [Ipexae Bcero, 3To
KacaeTcs KBau(UKaIUKU AesTHUI, POpPM COydacTHsI B HEM.

JInsi TONHOTBHI HAIIEro HCCIEAOBAHUS HEOOXOAMMO HUX PACCMOTPEHUE U
aHanu3. OpraHuzanmsi 3KCTPEMHUCTCKOro coodmiectBa  (CT. 307 YK PT).
OpraHuzaiusi 3KCTPEMUCTCKOTO COOOIIECTBA, OTBETCTBEHHOCTh 33 KOTOPYIO
npexycmoTtpera B cT. 307 YK PT, sBmsercss yroJoBHO-TIPAaBOBOM HOBEILJIOM,
NpPUHATOM B CBA3M C BBeaeHwem B JeictBue 3akoHa PT "O 0Oopnbe ¢
AKCTPEMHU3MOM .

Omnpenenenue, 1aBaeMoe dKCTPEMUCTCKOMY COOOLIECTBY, MOKA, YTO CJ1abo
BIIMCHIBAETCA B IMpaBWJIa 3aKOHOAATEIbHOM TEXHHMKM 3akoHa. Kak cienyer us
TEeKCTa JWCMO3UMIMM Y. | yKa3aHHOM CTaThbU, SKCTPEMHCTCKOE COOOIIECTBO
paccMaTpUBaEeTCs 3aKOHOJATENEM KakK OJHAa M3 Pa3sHOBUAHOCTEW IPECTYITHOIO
coobmrecTBa, onuceiBaeMoro B cT. ¢T. 39 u 187 YK PT. Kak u oHn, cT. 307 VK PT
Ha3bIBAaCT TaKHWE XapaKTEpUCTHUKU SKCTPEMHUCTCKOro cooliiecTBa, Kak: 1)
dbopMalibHOE HaIWM4Me TPYyNnbl JUL; 2) WX OPraHU30BaHHOCTh; 3) IEJNb
CYILIECTBOBAHMS TAaKOW Trpymnmbl; 4) MOTUBBI €€ JEATEIIBHOCTH; 5) BO3MOXKHOCTh
CYLIECTBOBAHMSI B paMKax JAHHOIO COOOIIeCTBAa 4YacTed, CTPYKTYPHBIX
nojpasiefneHu, oObEAMHEHUS! UX OPraHu3aToOpOB, PYKOBOAMUTENICH WM HHBIX
[IPECTABUTEIIEN.

Kak BuguMm, Haiuuo Tpynna MOpU3HAKOB MPECTYIIHOIO COOO0IIecTBa
(IpecTynmHOM OpraHu3allky), SBJISIIOIIETOCs HapsiAy ¢ OPraHW30BAHHOW TPYIION U
T.1., OTHOM U3 popm coydactus. Tem He MeHee, qucno3unus 4. 1 CT. 3072 VK PT

*Kanauaar 1opuaIu4eckux Hayk, JOLEHT, 3aBedylomuii kadeapol yrojloBHOTO IpaBa IOPHAMYECKOro (aKyabTeTa
MI'O BIIO «Poccuiicko-Tamxukckuii (cnaBstHCKU) yHUBepcuTeT». Tei.: (1992 93 ) 4117227.
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ONPEAENSIET IKCTPEMUCTCKOE COOOIIECTBO KaK MPOCTO «OPTraHU30BAHHYIO TPYIIITY»
0e3 YNOMHMHAHMS O €€ CIUIOYEHHOCTH M OCTAJIbHBIX MpHU3HAKaX, XOTS, Kak
W3BECTHO, OPraHU30BaHHAs IPYIINa BOBCE HE MPEAIOIAracT HaJuyus B HE KaKuX-
anb0 dYacTel, CTPYKTYpHBIX MOApa3JCieHUd M yX TeM Oosiee 0ObeIUHEHUs
npeacraBureneii. Claeayer OTMETHTh, YTO IMO3HIMUSA 3aKOHOAATENS MO MOBOIY
MIPaBOBOTO TMOJIOKEHUSI IKCTPEMHUCTCKOTO coo00IIecTBa TpedyeT IIyOoUyaniero
ananu3a. CorjacHo moyiokeHUsIM oOmielt yactu YK oOpazoBanus, T17e
IPUCYTCTBYIOT JIBa U 0OJiee COyYaCTHUKOB MPEICTABICHBI CIEAYIONUM 00pa3oMm:
rpynmna jgun 0e3 MNpeABapUTENbHOrO CroBopa; Ipynna Jni, oOpa3oBaHHAs IO
IPEABAPUTEILHOMY CIOBOPY; OPraHU30BAHHAS TPyNIa U IPECTYITHOE COOOLIECTBO
(mpectymnHas opranuzanus). ['paHUIBl MeXAYy JaHHBIMA (OpMaMH COy4acTus B
IPECTYMHON JeATENbHOCTH O003HAUYEHBI BECbMa TyMaHHO, HO W3 JAe(PUHUIINY,
naHHbix B cT. 39 YK PT cunenyer, 4To OHM IO CBOEW NPHUPOAE PA3JIMYHBI U
SBIISIOTCS ONPEAEIAIOUMME ISl BCEX TPYMIIOBBIX 00pa30BaHUM OCOOEHHON YacTH
VYK, mnockoipKy cTarbu OOLIEH YacTH CIyKaT HEOOXOAUMBIM CpPEICTBOM
packpbITUs Tpu3HakoB HOpM ocobeHHor yactTu YK PT. Ilo3umust 3akoHOomaTes
IpU  OMNpPEACIICHUH JaHHBIX TPYIIOBBIX O00pa30BaHWl HE sCHA, Pa3IUYHO H
TOJIKOBAaHUE OTUX TPYNIOBBIX Pa3HOBUIHOCTEH, 4YTO, OE€3yCIIOBHO, CO3/aeT
OoJbIIME TPYAHOCTH B MPABONPUMEHHUTEILHOW MPaKTUKE MpPU KBATH(PUKAIMH
paccMaTpUBaeMbIX MTPECTYIUICHUH.

Cr. 307° VK PT mMeer mpuMedaHne 06 OCBOOOXICHHH OT YrOJIOBHOIX
OTBETCTBEHHOCTH  JIMIA,  JOOpPOBOJIBHO  MPEKPAaTUBIIETO  y4acTHE B
KCTPEMUCTCKOM COOOIIECTBE, €CIM B €ro JCUCTBUM HE COJEPKHUTCS HHOTO
cocTaBa mpecTyruieHusl. Takoe mpekpalieHHe MOXKET ObITh BBIPAXKEHO KaK SIBHO
(IBKa C TIOBUHHOH, OOBSABIECHHE O pEUICHWU BHIUTU W3 OpraHU3aluu e
PYKOBOJICTBY), TaK W, IO HAIlleMy MHEHHIO, HESIBHO, HO (pakTudecku (0TX0Hd OT
JeNl, OThe3 U T. 11.). UTo Kacaercss Apyrux NpecTyMIeHUM, KOTOpble MOTYT OBITh
COBEpIICHbI B MEPUOJ y4YacTHUsl JIMLA B HKCTPEMHCTCKOM COOOILECTBE, TO 3TO,
KOHEYHO, B MEPBYIO OYEpENb, NMPECTYIUIEHUS] 3KCTPEMHUCTCKON HAaIpaBJICHHOCTH,
NIEPEYNCIICHHBIE B JUCIO3ULMHU Y. | YKa3aHHOW CTaTbU, XOTS 3TO HE HMCKIIFOYAET
€ro BUHOBHOCTH U B JIFOOOM JPYTroM MPeCTYyIICHUH.

Jlns kBanmuuKamuy BBIMICTIEPEUYNCIICHHON e TEILHOCTH T10 CT. 307 VK PT,
HEOOXOJMMO, 4YTOOBI JAESATEIbHOCTh SKCTPEMHUCTCKOTO COOOIIecTBa BKJIKOYAla
COBEpILIEHHE JTMO0 MOATOTOBKY OAHOTO M3 MPECTYIUIEHUH, MEPEYUCICHHBIX B Y. 1
paccMarpuBaemoii ctatbn YK.

B 4. 2 paccmarpuBaemMoil CTaTbu NPEAYCMOTPEHA OTBETCTBEHHOCThH 3a
y4acTHhe B HKCTPEMUCTCKOM cooO1iecTBe. B ¢Bsi3u ¢ HOBU3HOM JaHHOU YrOJOBHO-
IPaBOBOM HOPMBI MOKa HE COBCEM SICHO, B YEM HMMEHHO MOXKET 3aKIH0YaThCs
yKazaHHOe YyyacTue. MOKHO MpEeANOJOXKUTh JIBE OCHOBHBIX (POPMBI TaKOIO
yuactusi. OTHON U3 HUX SBJISIETCS YIEHCTBO B KCTPEMHCTCKOM COOOIIECTBE, a
TaK)K€ ydacTUe B COOpPaHHUSAX HKCTPEMHUCTCKOTO COOOIIECTBA, MACCOBBIX aKIIHMSIX
COO0O011IeCTBa, MPEAOCTaBICHUE €My (DMHAHCOBBIX CPEICTB, HAOOP HOBBIX YJIEHOB
cooO1iecTBa, 0e3 HEMOCPEICTBEHHOIO y4YacTUsi B IOATOTOBKE MU COBEPLICHUU
MPECTYIJICHUH OSKCTPEMHUCTCKOW HampaBieHHOCTH. Jlpyras ¢dopma, KoTopas,
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HECOMHEHHO, SBJIIETCA 0OJIee OIAaCHOM, 3aKII04YaeTcs B HENOCPEICTBEHHOM
BBIIIOJJHEHUHA €r0 YJE€HAaMM JEHUCTBUM IO COBEPIICHUIO M  MOATOTOBKE
PECTYIUICHHiT, TepeuncieHHbx B 4. 1 cr. 307°. Buammo, NpUBIEKaTh K
OTBETCTBEHHOCTH B COOTBETCTBUU C JaHHOM cTaTbheil YK cieayer mpuBiekaTh HE
TOJIBKO 3a BTOPYIO, HO M 3a MepBYI0 (OpPMY y4dacTus, MOCKOJBKY AUCIO3UIUS
paccmarpuBaemoit ctarbu YK PT  3ByduT HMMEHHO KaKk «ydacThe B
HIKCTPEMUCTCKOM COOOIIECTBE», a HE «y4acTHE B JIESITEILHOCTU DKCTPEMHUCTCKOTO
coobmiecTBay. OHAKO, B 3aBUCUMOCTH OT CTENEHH MPUYACTHOCTH K COBEPIICHUIO
MPECTYIICHUH IKCTPEMUCTCKON HAMpaBIECHHOCTH IKCTPEMUCTCKAM COOOIIECTBOM,
YIEHOM  KOTOpPOro  SIBJIIETCS  OOBHUHSEMBIA, CleAyeT BbIOMpaTh  Mepy
OTBETCTBEHHOCTH 3a COBEPIICHHWE NPECTYIUIEHHUS, MPEAYCMOTPEHHOro 4. 2 CT.
307°, MOCKOJTBKY YCTAHOBJICHHE YKA3aHHOH CTENCHH XapaKTePH3yeT IMIHOCTD
IIPECTYITHUKA U CTENIEHb €ro OOUIECTBEHHOM OMAaCHOCTH.

B cBs3M ¢ TeéM, UTO MOHATHE SKCTPEMUCTCKOTO COOOIIECTBA TAKXKE SIBISETCS
YTOJIOBHO-IIPAaBOBOM HOBEJUIOW, BO3HHUKAET BOIPOC, YTO MMEHHO CIEAyeT
MOHMMATh NOJA JaHHbIM TMOHATHEM. C OJHOH CTOPOHBI HKCTPEMHUCTCKOE
COOOIIECTBO XapaKTEPHU3yeTCsl KaKk OpraHu30BaHHAs TpyMma, ¢ APyroi CTOPOHBI B
JUCIIO3UIMU paccMarpuBaeMoi ctaTbu YK yKa3plBaeTCs Ha HaJIU4UE YacTeld,
CTPYKTYPHBIX TMOJApa3/ieieHuid, 0ObEeIUHEHUN OPraHu3aToOpPOB, PYKOBOJIUTENCH
TAKOro cooOmecTBa. B CBA3M ¢ 3TUM HE BIOJHE $CHO, Kakoil YpOBEHb
OpraHu3alydd HEOoOXOJUM ISl TOTO, YTOOBI CUMUTATh TPYMIY 3KCTPEMUCTCKUM
COOOIIECTBOM.

[Toka HesICHO, CIeAyeT U CYUTATh PacCCMaTPUBAEMBbI COCTaB MaTEPHAIbHBIM
win popmanbHeiM. Ha Hamn B3risig JaHHBIA cOoCcTaB sBISIETCS (POpMajbHBIM, T.K.
paccMaTpUBaEMOE MPECTYIJIEHUE MPU3HAETCSI OKOHYEHHBIM C MOMEHTa CO3/IaHus
HKCTPEMUCTCKOro coodmiectBa. COBEpIIEHHBIE 0 3TOr0 MOCIraTeabCTBa CIAEAYET
KBATM(PUITUPOBATH KaK MPEABAPUTEIILHYIO MMPECTYIMHYIO JIEATEIbHOCTb.

Opranmsanuss y4yeObl WIH y4YeOHOWl  rpynmbl  PeJIMTrHO3HO -
JKCTpeMHCTCKOro xapakrepa (cr. 307° YK PT). HauGomee wuHTEpecHOl
noBemioii YK crano mossienne cr. 307° VK PT 06 OpraHu3aluu y4eObl WIH
y4eOHOW Tpynmbl PETUTHO3HO-3KCTPEMUCTCKOTO XapaKkTepa, KOTOPOE HE HMEeT
aHajoruu no cpaBHeHuto ¢ apyrumu YK rocynapcts CHI'.

Ota HOpMa npuHUMaioch B ceete 3akoHa PT "O 6opnbe ¢ sxcTpemusmom" u,
KaK HaM  KaXeTcsd, KOHCTPYUPOBAJIMCH  3aKOHOAATENeM  Hacmex, 0e3
COOTBETCTBYIOIIETO IOPUINYECKOTO aHajIu3d, YTO MOCIYKWJIO IMOBOJAOM IS HUX
CEpbE3HON KPUTUKH M MocheAyole penakuuu. Kak BHoJiHe crpaBeInBO
3ametun H. VBaHOB, "HemenneHHas peakuus 3aKOHOAATENS Ha CYIIECTBYIOLINE
"moppupoHOoCHbIE" MHEHHS 0€3 yueTa TEOPEeTHUECKUX PE30HOB, O€3 HEOOXOAUMOM
JOKTPUHAIBHOM HKCIEPTU3bl CHOCOOHA MOPOAUTH JIUIIb 3aKOHOAATEIbHOIO
MOHCTpa, HapYIIAIONIEr0 OCHOBOIOJATAIONIME MPUHLHUIBI OTBETCTBEHHOCTH B
CUJIIy TEXHHYECKOTO HECOBEPILICHCTBA IPABOBBIX HOPM, a TaKXE€ B CHIY
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aMOp(HOCTH 3aKOHOJATEIBHBIX (GOPMYIUPOBOK.” Kak mpeicTaBiIsieTcsi, HMEHHO
Takas Meramopdo3a IMpOM30ILIa C YrOJOBHO-NIPABOBOM  perjiaMeHTalnuen
SKCTPEMHUCTCKOMN IeATENBHOCTH B pesyiibrate HoBemmsamuu YK PT - cr. 307* YK
PT.

[Ipexne Bcero, OTMETUM: JIOTHUKA IMOSBICHUS 3TOM HOPMBI MIOHATHA, TaK KaK
PETUTHO3HBINA 3KCTPEMU3M BO BCEX €€ MPOSBICHUSIX HECET CEPHE3HYIO YIPO3y
CTaOMJIBHOCTH U CYIIIECTBOBAHMIO HAIIETO (M HE TOJIBKO) OOIIECTBAa U TOCY1apCTBa.
OpnnHako GopMynHpOBKa ITUCIIO3UINMA Y. | CT. 307" YK PT mo3Bousier TOBOPUTH O
€e JIBOSIKOM CMBICIIC U BO3MOKHOCTH TMOJUTU3UPOBAHHON HOPUIUYECKON OLICHKHU
YKa3aHHBIX B HeW nesHuil. [lombITaeMcsl BBIACIUTH IUUIIOCBI U MUHYCBI HOBOWU
YTOJIOBHO-TIPaBOBOM HOpMbI. B mucrnosunuu 4. 1 cT. 307" VK PT, nosBisercs
TEPMUHOJIOTHYECKAss Pa3IBOCHHOCTh, TaK KaK B KayeCTBE AaJIbTEPHATUBHOIO
JEHUCTBUS HA3BaHO OpraHU3alMs y4yeObl WM y4eOHOH Tpynmbl (TOYHO TaK Ke
3aKOHOJIaTeNb MOCTYNWI M B JUCIO3ULMAX 4. 1 CT. 307> VK PT - o CO3JlaHUU
HKCTPEMUCTCKOIO COOOIECTBa, /Il COBEPIICHUS MPECTYIUICHUN IKCTPEMUCTCKOMN
HamnpaBJIE€HHOCTH, B 4. | CT. 307 VK PT - 06 OpraHu3aluud  JACATEIbHOCTH
MOJIMTUYECKUX TMapTUN, OOIIECTBEHHOTO WM PEITUTHO3HOTO OOBEIUHEHUS JTHOO0
WHOI OpraHu3alliu, B CBSI3U C OCYIIIECTBICHUEM JKCTPEMHUCTCKON ACSTEIHHOCTH).
Kak u3BeCTHO, sI3bIK 3aKOHA JOJKEH ObITh MaKCHMAaJbHO TOYEH, TeM OoJiee uTo
TEXHUYECKHU 3TO BIIOJHE AOCTHXKHUMO. DKCTPEMHU3M - MHOTOTPAaHHOE COLIMAIbHOE
SBJICHUE, OXBATBHIBAIOIIEE HE TOJIBKO T€ WM WMHBIC MPOSBICHUS YEJIOBEYECKOU
JEeATEeIIbHOCTH, HO U 00pa3 MbICie, xenanuit u np. Ho, kak u3BeCTHO, 3a MbICIHU
HE CYJST, €CJIM OHO HE YIIEMJISIET JIMUHbIC HEUMYILECTBEHHBIE TIpaBa CyObeKTa, a
BOT 3a WX MPECTyNHYI peanu3ainuio - BrnojHe. [losToMy 0Oolsiee KOPpEKTHO B
3aKOHE TOBOPUTH MMEHHO O BIIOJIHE OMNPECICHHBIX JESHUSX SKCTPEMHUCTCKOTO
xapakrepa (MU TepPOPUCTUYECKON HAIIPABICHHOCTH).

[one3no 6buI0 OBl MCKIIOUHTH AeicTBytomyo cr. 307° YK PT. Dro
oOyclIoBIIeHO cieayomuM. B yka3aHHOW HOpME OTCYTCTBYET MpUMEUYaHue, TIe
MOTJIO OBl UATH peuyb 00 OCBOOOXKICHUU PSAOBBIX YYACTHUKOB  OT
OTBETCTBEHHOCTH B CBSI3M [IEATEIIbHBIM PACKassHUEM W COBEPIIMBIIMM JaHHOE
JIESTHUE BIIEPBBIC.

Ecnu tonkoBaTe 3Ty HOpMY OYKBaJIbHO, TO HEJB3sl OCBOOOIUTH PSAOBOIO
Y4aCTHHUKA, TaK KaK OHO PacIpOCTPAHSIETCS TOIbKO HAa YYaCTHHUKA SKCTPEMHUCTCKOM
OpraHu3aly, T.. OOLIECTBEHHOTO WIM PEJIMTHMO3HOTO OO0BEAUHEHHUs], TUO0 UHOM
OpraHu3allii, B OTHOIIEHUH KOTOPBIX CYJOM IMPHUHATO BCTYIUBIIEE B 3aKOHHYIO
CUJIy pelieHHe O JIMKBUAAIIMU WM 3alpere JeATeIbHOCTU B CBS3U C
OCYIIECTBJICHUEM DKCTPEMHUCTCKON JEATETbHOCTU. A €CJM B OTHOILICHUHM HEIaBHO
CO3/JaHHOTO0 JKCTPEMHUCTCKOTO COOOIIECTBA €Il€ HE YCIEJNO0 BCTYNUTbh B CHIIY
pellieHHe O 3ampeTe €ro JACSITEIbHOCTH U OQUIMAIBHO 3TO JKCTPEMUCTCKOE
COOOIIECTBO emie He ObUI0 TPU3HAHO TAaKOBBIM, €ro HET B CIHCKax

1 o
WBanos H.I'. HroaHCBHl yron0BHO-IIPaBOBOTO PErYJIUPOBAHUSA IKCTPEMUCTCKON AEATEIbHOCTU KaK Pa3HOBUIHOCTU
TPYIIOBOTO CoBepieHus npecTymieHuit / 'ocymapcTBo u ipaso. 2003. Ne 5. C. 42.
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HKCTPEMUCTCKUX OpraHu3aluii (B COOTBETCTBUM C penieHueM BepxoBnoro Cyna
PT), HO nesaTenbHOCTh SIBJISETCA HMEHHO SKCTPEMHUCTCKOM 10 CBOEH CyTH,
COJICP)KAHUIO U TMPOSIBJICHUSIM, OCOOCHHO €CJIM COBEPIIAIOTCS MPECTYIUICHUS
HKCTPEMUCTCKON HaIpaBJIECHHOCTH, KaK ObITh Torna? He ciemyer mpusHaBaTh €ro
OKCTPEMUCTCKUM  coolmiecTBoM? Wnum  ecnu  numo, y4yacTBOBaBIlee B
HKCTPEMUCTCKOM COOOIIECTBE, SBJSETCS WICHOM TaKUX CepbEe3HEHINX, HauboJsee
OMMACHBIX AKCTPEMUCTCKUX opraHuzanuii, kak "Xuz0 yr-Taxpup anp-HMcmamu",
"Anp-Kanma", B OTHOIIIEHWH KOTOPBIX €CTh Cy/le0HOE pelmieHrne 00 uX 3ampere, B
COOTBETCTBHUM C TMPHUMEUAHHEM €ro MOXHO OCBOOOAWTH OT YTrOJOBHOM
OTBETCTBEHHOCTH, @ 4iI€Ha HEJAaBHO O0pa30BaHHOIO 3KCTPEMHUCTCKOIO
co0011IeCTBA HENB3SI?

Hanee, caMo OpraHusanus Kakoro JHOO OOBEIMHEHHsS WM OpraHUu3aluu
BJIEYET 3a COOOW OTBETCTBEHHOCTh IO ACHCTBYIOUIUM psifa HOPM YIOJOBHOIO
3aKOHOIATEIBCTBA, HampuMep 1o cr.ct. 159, 307% 307° VK PT, B mporuBHOM
ciiydae Ha Juio ayonupoBanue HopMm YK.
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Problems of qualification of crimes of religious and extremist character

In article is considered by the author problematic issues of qualification of
crimes of religious and extremist character provided in the criminal legislation of
the Republic of Tajikistan.
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V. IIpo0JiemMbl cyae0HOT0 NMPaBa M MPOKYPOPCKOro HAA30pa

Aoaymnoes I1.C.

Memuyﬂapozmo — [IpaBoBas NIOMOIlb KAaK MCXAHU3M YCTAHOBJICHUEC UCTHHLI 110

YroJa0BHBIM A€J1aM

KiroueBbie ci10Ba: MEXIyHapOJHO - IIPAaBOBAas IIOMOIb; JOKAa3bIBaHWS,
aOCOJIOTHAs W OTHOCUTEJIbHAs MCTHHA; OOBEKTHBHAs M MaTepuaibHas WCTUHA;
KOHBEHILIMOHHBIE UCTUHBI

Key words: international - legal aid; to proof; absolute and relative truth;
objective and material truth; conventional true

Bompoc o0 wmemn gokaspiBaHUA B YIOJOBHOM IIPOLIECCE  CETOJHA
npuobperaeTr ocoboe 3HaueHue. Kak u B Oojee paHHUE BpeMeHa, Tak U B
HACTOSIIIMM MEpUOJ TaHHBI BOIPOC OCTAETCS «IIMULIEHTPOM» B HAYYHBIX CIOpPax
IIPOLIECCYAIIMCTOB. XOPOILIO U3BECTHBIN B TEOPUU YIOJIOBHOI'O IIPOLECCa ITOCTYIIAT,
YTO LEJIBI0 YrOJIOBHO-IIPOLECCYAIBHOTO JIOKA3bIBAaHUS SBIIETCS JOCTHKEHHE
OOBEKTHUBHOW MCTUHBI, CETO/IHS MPUTITUBAET K ceO€ BHUMaHHE OONBIIOIO YMcia
uccienosareneid. Kakas uwcrhHa - oObekTHBHas (MarepuanbHasi), (opMmalibHasd,
KOHBEHIIMOHHAs, a0COJIOTHAas WJIM OTHOCUTENbHasi? DTO BOMNPOC, KOTOPBIU
OCTAETCS aKTyaJIbHBIM B TEOPUH YTOJIOBHOT'O IIPOLIECCa.

MexayHaponHO - M[paBoBasg IMOMOIIb KaK MEXaHW3M MPABUIIBHOIO
pa3pelieHus, B TOM YMCJE YCTAHOBJICHHMS HMCTHUHBI IO YTOJIOBHBIM JI€JlaM B
MOCJIETHUE TOJIbI cTall OoJiee akTyadbHbIM. bes addexkTruBHOTrO OKazaHus MpaBoBOU
IIOMOIIIM YCTAHOBJICHHE WMCTHHBI II0 YTOJIOBHBIM J€JIaM CTAHET HEBO3MO>KHBIM.
OO111en3BECTHO, YTO B X0Ji¢ IPABOBOM MOMOIIM MO YTOJOBHBIM J€JIaM y4acTBYET
JIBa WM HECKOJBKO TOCYAApCTB WM MEXKIyHApoAHble opraHuzauuu. s
OKa3aHMsI MPABOBOM MOMOILIM MO YTOJOBHBIM J€IaM IPUMEHSIOTCS YIOJIOBHO —
nporeccyanbHbie kosiekehl (YIIK) nHoCTpaHHBIX TOCYIapCTB.

IIpakTrka B3aMMOJEHCTBHS IPABOOXPAHUTEIBHBIX OpPraHOB OJHOTO
rocyJlapcTBa ¢ IPYTrUM TrOCyAapCTBOM IMOKAa3bIBAET, YTO B MOCIEIHUE TOAbI YUCIIO
HaIpaBJICHHBIX WM MCHOJHEHHBIX MOPYYEHHH 00 OKa3aHWM MPABOBOM MOMOILIU
pacteT. BOJBIIMHCTBO M3 HUX 3TO MOPYYEHUS MO COOMPAHMIO M TPOBEPKE
J10Ka3aTeNbCTB. |

*Kauauaar IopuuuecKux HaykK, acCUCTEHT Kadeaphl CyaebHOTO MpaBa U MPOKyPOPCKOTO HAJ30pa KOPHIAMYECKOTO
(axysprera TaPKHKCKOTO HAIMOHAIBbHOrO yHuBepcurera, Tei: 900555167, e-mail: 1986 parviz.a@mail.ru Ip-
aapecc: 176.100.246.253
Mo odurmansreiM  mammsiv  [enepanbHOil mpokypatypsl PT, B 2010r. Gbimo 3apermcrpupoBano 293
MEXIYHApOIHBIX mopydyenus, a B 2011 r. — 314, 8 2012 r. — 299, B 2013r.- 408, 2014 r.-325 (Apxus ['eHepanbHOii
npokyparypsl Pecmy6nuku Tamkukucran. 2015).I'ennpoxyparypoii Poccun B 2010 T. B KOMIIETEHTHBIE OPTaHBI
MHOCTPAHHBIX TOCYJapCTB HAIPaBIeHO OKoyio 2951 3ampocos o mpaBoBoif momomy, B 2011r. — 3036, B 2012 1. —
2943, B 2013r. - 2969 3ampoca. B 2010 r. paccmorpeHo 3373 MHOCTpaHHBIX 3alPOCOB O IPaBOBOM momMoiny, B 2011
r.—2907,8 2012 r. — 3237, B 2013 1. - 3645 3anpocos (http://www.genproc.gov.ru).
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JUiss  yCTaHOBJEHUS HWCTUHBI MpPH OKa3aHUUM NPABOBOM  MOMOIIM
HEJOCTAaTOYHO JCHCTBUN IIPABOOXPAHMTENBHBIX OPraHOB WM YCTAHOBJICHUHI
VICTUHBI B YTOJIOBHO — IPOLECCYAIBHOM 3aKOHOJATEIBCTBE OJHOTO TOCYIapCTB.
HopMmbl  yrojaoBHO - MpOLECCYaJbHOTO  3aKOHOJMATEIbCTBA IO  BOIIPOCY
YCTAaHOBJICHMSI HCTHHBI II0 YIOJIOBHBIM JienaM pasinyaercsa. Kpurepun
YCTaHOBJICHHSI UCTUHBI B YTOJIOBHO — IPOLECCYATIBHOM 3aKOHOIATEIbCTBE 3aBUCAT
OT BOJIM 3aKOHOJAaTeNs. B 0HOM MpaBOBO CHCTEME UMEET PEIKOE COBIIAJICHUE I10
Ha3BaHHOe Bompoc. B 4. 1 cr. 54 Pumckoro craryra MYC npeaycMOTpEHO:
«IIpokypop [l YCTaHOBJIEHUS HWCTUHBI MPOBOJUT PaCCICAOBAHUS. .. ».
CornacHo 4. 3 ct. 69 Pumckoro craryra MYC, cya mpaBoModeH TpeOOBaTh
IIPEACTABICHUS] BCEX JOKA3aTENIbCTB, KOTOPHIE OH CUMTAET HEOOXOIWMBIMHU JUJIS
YCTaHOBJICHHSI UCTUHBL. M3 coiepKaHusl JaHHBIX CTaT€d MOXHO OINPEAEIHUTh, UTO B
nevictBuss MYC  ycTaHOBIIEHME UCTHHBI 0053aT€bHO B IPEABAPUTEIHHOM
pacciieJOBaHUU U CyJ1eOHOM pa30oupaTesIbCTBE.

Ony6nukoBaHHas npakTuka EBpomneiickoro cynaa mo mpaBaM 4eJOBEKa He
JaeT OCHOBAHUM JUIsI BBIBOJAA O TOM, YTO 3TOT CyA HMCXOOUT U3 TOrO, 4TO B
YrOJIOBHOM IIPOILECCE 3ajjaua YCTAaHOBJIEHUSI UCTUHBI HE CTOUT. Tak, B cyneOHOM
pemieHny JaHHOrOo cyzaa no aeny Aprtuko (Artico) nporuB Uranuum dmrtaem:
«...Cyq HanoMuHaeT, 4yTO Ha TrOCyJlapCTBax-ydacTHHKax KOHBEHIMM - JIEKUT
O0513aHHOCTh COTPYAHHMYATh C CO3JaHHBIMH €H0 YUYPEKACHUSIMH B JI€Je
YCTAHOBICHHS HCTHHBI».. B cyme6HoM pemennn HaszBannoro Cyma «CayHmpec
npotuB Coeamnennoro KoponesctBay (ot 17. 12. 1996r.) ckazaHo:
«...I'ocynapcTBeHHBIN MHTEPEC B 3aIUTE OOIIECTBA OT TAKOTO POJAA MPECTYIICHUM
TpebyeT BHISABICHHS HCTHHBL..»." B aHIIIO — CAKCOHCKOH MPaBoii CHCTEME, KOTOpas
UTpaeT BaXXHEUIYIO pOJib B MPUHIMUIE COCTSA3AaTEIbHOCTH, YCTaHABIUBAETCS, YTO
HMCTUHA 3aBUCUT OT JIEUCTBUHM CTOPOH. ECTECTBEHHO, CyJl HE3aBUCUMO OT CTOPOH,
HO pELIEHUE CyJ1a 3aBUCUT OT JOKA3aTeJIbCTB, KOTOPHIE NIPEIIaraji CTOPOHBI.

OepnepanbHble npaBuwia o jgokazatenbcTBax CIHIA mpemycmarpuBaroT
HACTOSIIME IpaBWiIa CIEAYeT TOJKOBAaTh KaK JEHCTBUTEIHHO OOecredMBaroIive
YCTaHOBJIEHHE MCTHHBI M OINpPEACISIOUMEe CIpaBeAJUBBIM XO4 CyneOHOro
nporecca. ([Ipasuio 102).°

Cornacio  @epnepasibHbIM ~ TIpaBWiIaM O  JokazarenbctBax — CIIA
HEOOXOJMMO TOJKOBaTh HOPMbI JaHHBIX MpaBWJI B TOM Mepe, B KOTOpOH
oOecreunBaeTcs yCTaHOBJIEHHE UCTUHBI B Cy/1€0HOM IpoLiecce.

B MycyapMaHCKOM  IIpaBOBOM  CHUCTEME  YCTAHOBJICHWE  IIPaBJbl
o0s3aTenbHO. CornacHo cT.185 VIIK CaynoBckoil ApaBum, CyA Takke MOMKET

“MeskTyHapOHO-IPABOBOE COTPYAHMUECTBO 110 YTONOBHBIM, IPOKIAHCKHM M apOuTpaxHbIM genam / Cepus
MeXIyHapoIHbIX 10KyMeHTOB. // Coct. A6nymioes I1.C., Kynpatos H.A. lyman6e.: «O3ap», 2011. C. 65
SEBpomeiickuii Cya MO mpaBaM uenoBeka: M36pammble pemenus: B 2 1. /Ilpencenartenb peakoUIerHu
B.A.Tymanos. M., 2000. T. 1. C. 321.

* Tam xe. T. 2. c. 330

5 DdenepanbHbie npaBuia o gokazarenbcrBax CIIA.URL: http://federalevidence.com/.
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BBICTYIIIATh JIIOOOE JUI0, KOTOPOE SIBUJIOCH B CYJl IO CBOEW MHULIMATUBE, €CIU
CUMTAET, YTO 3TO MOXKET ObITH MOJIE3HO /ISl YCTAHOBJICHUS HpaB,ZIbI.G

B coorBercTBun 4.2, ct. 23 Bpemennoro VIIK Adranucrana, «1enbro
YTOJIOBHOTO PACCIIC[OBAHHS SBISICTCS YCTAHOBICHHE MpaBibly.. ClIeI0BaTENbHO,
pELIEHHUs], CBSI3aHHBIE C JUIIEHUEM WJIM OTPAHUYEHHUEM IPAB YEJIOBEKA, JTOJHKHBI
ObITh CTPOrO  OrpaHUYEHbl HEOOXOAMMOCTBHIO CcOOpa  JOKa3aTenbCTB U
yCTaHOBJICHUsI TpaBbl. (4.1, cT.4)

Ilenn mpouecCyalbHBIX JACHUCTBHM B  MYCYJIbMAaHCKOM IIpaBe -
YCTAHOBJICHHE MpPaB/bl, B KOHTUHCHTAJIBHON CHCTEME - YCTAHOBJICHUE HCTHUHBI.
HeoOxoauMo OTMETHUTh, YTO TIOHSATHS YCTAHOBJICHWE WCTUHBI W TIPABJbI
B3aMMOCBSI3aHbI.

VIIK ®panumm - rocynapcrBa JIEMOKPATHYECKOIO, LMBHUIM30BAHHOTO,
azpecyeT TpeOOBaHUE YCTAHOBJIEHUSI UCTUHBI odulepy CyaeOHON moauiuu (CT.
54), mpokypopy (cT. 82), mpeacenaresnto B CyieOHOM pa3ouparenbcTse (CT. 3 10).8

VIIK ®PI' npenycMarpuBaeT onpeieIeHHbIE JEHCTBUS 1JI1 YCTAHOBIICHUS
uctunbl. Hanpumep, 3anuce gompoca (1.2, 4.1, ct. 58), obcrenoBanue Qpyrux Juil
(ct. 81), mpenBapurtenbHoe 3akiaroueHue (cT.112), mccmemoBaHue A0Ka3aTEIbCTB
(ct. 244), nmompoc CBHACTENSI B HHOM Mecte (cT.247), wuccienoBaHue
JTIOKA3aTeNIbCTB Ha MPpeAMET 000CHOBAHHOCTH 3asIBJICHHOT0 XoaraiicTna (369).

B cootBerctBun ct. 163 VIIK ®PI, coTpyAHUKH TMOJUIUMU JAOJKHBI
paccieoBaTh MPECTYIUICHUST M BBIHOCUTH BCE PACTIOPSDKEHMS, HE TEpIsIIue
OTJIaraTelbCTBa, YTOOBI MPEAOTBPATUTH CO3/IAHUE MPETISITCTBUM J1J11 YCTAHOBJICHUS
WCTHHBI.

Ecmn B coorBerctBun VYIIK ®paHuum yCTaHOBIEHHME HWCTHHA IO
YTOJIOBHBIM JejlaM — 3ajada noauuus, To, B coorBerctBun YIIK ®OPI', monuums
CO3/1a€T MPENATCTBUSA JJIsl YCTAHOBJICHUS UCTUHBI.

HctnHa ycTraHaBiauBaeTcsi ¢ MOMOIIBIO J0Ka3zaTtenbcTB. CoriiacHo cT. 42
VIIK KHP, pnoxka3zarenscTBamMu —SBISIOTCS  JTI0ObIe  (paKTHYECKHE JaHHBIC,
CBUJIETEIBCTBYIOIINE 00 MICTUHHBIX 00CTOSTEIHCTBAX JIETIA.

B coorBerctBun YIIK KHP, He Bce dakrtuueckue maHHBIE SIBISIOTCS
JoKazaTtenbcTBamMu. JlokazaTenbCTBaMU CUYUTAETCs Te (HaKTUUECKUE JaHHBIE,
KOTOPBIE YCTAaHABIMBAIOT UCTHUHY MO YTOJIOBHBIM JEJIaM.

Y. 1 cr. 107 VIIK OcTroHuu: HE3aBUCUMO OT OOBHMHUTENBHOU (YyHKIUU
cieioBaTens  IpeaycMaTpuBaeTcss — OOS3aHHOCTb — CliefloBaTelis  CTPOTO
PYKOBOJICTBOBaTbCS TPEOOBAaHUSAMHM 3aKOHAa W  HANpaBJsTh CIEACTBUE K
YCTaHOBJICHUIO UCTHHBI.

VIIK ctpan CHI', kak YIIK KOHTMHEHTaJIbHOM CTpaHbl HEOJIHO3HAYHO
paccMaTpuBaeT BONPOC YCTAHOBJIEHUsS UCTUHBI. Jpyrumu cioBamu, YIIK crtpan

®*YIIK Caymosckoii Apasuu ot 16 oxtsiops 2001 //Omy6muxosan B Odumumansrom M3mannn Yvum ams-Kypa No.
(3867 17 maban 1422 — 3 Hos6ps 2001)
"CapanBan — oprad upeaBapuTenbHoe crencTBue Adramucrana (Bpemenmbiii YIIK Adranucrana.2004r./
http://constitutions.ru)
SYIIK Opannuu. ABTOop mepeBoja, npeauciaoBus u npumedanuil: JL.B.I'omosko. M.: U3n.-Bo «fOpunuueckuii
xoyure Kk MI'V». 1996. 326¢.
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CHI" umeer cBoro crnenuduky Mo JaHHOMY BOMpOCy. B coBeTckoe Bpems, Koraa
Bce ctpanbl CHI' Obutum B coctaBe eauHoro rocyaapctsa (CCCP), Obu1 enuHbIN
MOAXOJ K BOIPOCY YCTAHOBJIEHUE UCTUHBI 110 YTOJIOBHBIM JEJIaMm.

B coorBerctBun 4.l ct1.254 VIIK MongaBun, oOprad yroJIOBHOTO
npeciieloBaHusl 00s3aH MPUHATH BCE MPEAYCMOTPEHHBbIE 3aKOHOM MeEphl JUIs
MPOBEICHUS] BCECTOPOHHETO, TIOJIHOTO M OOBEKTUBHOTO  paccieloBaHUs
00CTOSITENILCTB JieJia B LEJSX YCTAHOBJICHUSI UCTUHBI.

CornacHo 4.4 ct. 23 VIIK Apmenun, cyi, pacCMaTpUBAIOIINIA YTOJIOBHOE
JIeNI0, COXpaHsAs OOBEKTUBHOCTD U OECIIPUCTpacTHe, CO3[aeT CTOPOHAM OOBHHEHUS
Y 3aIUTHl HEOOXOAMMBIC YCIOBHS IS BCECTOPOHHETO M TIOJIHOTO HCCIICIOBAHUS
obcrosTenscTB Aena. Cya He CBSI3aH MHEHHEM CTOPOH W BIIpaBe MO COOCTBEHHOM
WHUIMATUBE TMPUHUMATh HEOOXOJUMBIE MEPHl K YCTAHOBJICHUIO WCTHHBI II0
YTOJIOBHOMY JIEITY.

bonpmmuacTBo YIIK crpan CHI' npexycmaTpuBaeT yCTaHOBIEHUE WCTHHBI
KaK MPUHIMI YTOJIOBHOTO CyAONPOU3BOACTBO. OHU MpPEeTyCcCMaTpUBAIOT KPUTEPUU
UCTUHBI TI0O YTOJIOBHBIM JieJlaM — T[IOJHOE, BCECTOPOHHEE U OOBEKTUBHOE
uccienoBaHue OOCTOSITENbCTB Jiena. Hampumep, menu u 3agadyd YroJIOBHO -
poliecCyanbHOM NESTEIHbHOCTH B KOHIIEHTPUPOBAHHOM BHUJIE CPOPMYIHPOBAHEI B
ct. 2 u 21 VIIK Tamxukucrana. UMu sBISIOTCS: OBICTPOE M MOJHOE PACKPBITHE
NPECTYIUICHUN, TOJHOE, BCECTOPDOHHEE U  OOBEKTUBHOE  HCCIIEIOBAaHUE
00CTOATENLCTB Aeia.

EnuuacrBennbin YIIK  cpemn  crpan  CHI', koTtopeli mpsMon He
MpeaycMaTPUBAET HU YCTAHOBJICHUE HUCTUHBI, HU €r0 KPUTEPUU TIO YTOJOBHBIM
nemam — YIIK PO.

MHorue mpaBwia, B TOM YHCJI€ HUMEIOLIME MPUHIMIUAILHOE 3HAYCHHUE,
npenycmorperssle YIIK P®, MoOryr ciayXuTh YCTaHOBJIEHHIO HCTHUHBI I10
yroJIOBHOMY jeny. B ux uucine, Hanpumep, cT. 244, 4. 2 c1. 74, cT. 75, cT. 87, CT.
17, ct. 305, 307, u. 2 ct. 77, 9.4, ct. 302 VIIK PD, cT. 19 1 MHOTOC z[pyroe.9

Kak nmpaBuibHo otMeuaeT O.D. Kyioa, «HeTt ojHako OCHOBaHUN CUMTATh,
gyrto YIIK P® He Hyxknmaercas B  COBEpPIICHCTBOBAHMHU.  YTOJOBHOE
CYZIONIPOU3BOJICTBO JIOJKHO CIIY’)KUTh YCTAHOBJIEHUIO HCTUHBI MO YTOJOBHOMY
JieTy, HE IOIMyCKasl MPU 3TOM €€ MOCTIXKEHHE JTF000H [IEHOW. 10

[IpoexT ¢enepanpHoro 3akoHa "O BHECEHWHM H3MEHEHUNU B YTOJIOBHO-
npoueccyalibHbii  koaekc Poccuiickoit @enepanui B CBSI3M C  BBEICHUEM
WHCTUTYTA YCTAHOBJICHUS] 0OBEKTUBHOW MCTUHBI MO YTOJIOBHOMY JieNy", KOTOpPbIE
npeiaraer CiaeAcTBeHHOMY KoMuTeTy P ycraHaBinuBaTh OObEKTUBHYIO MCTUHY
MO Ka)/J0MYy YTOJIOBHOMY JIETTy.

3aKOHOMPOEKT TMpeayCMaTPUBACT TOHATHUS «OOBEKTHUBHAs HMCTHHa» U
«yCTaHOBJIEHME OOBEKTUBHOW HWCTUHBI TIO YrojoBHoOMy Jemy» (ct. 16.1),

° Kymoa D.®.VictuHa M COCTSI3aTeNBLHOCTh B YroJIOBHOM Tporiecce Poccuiickoit ®eneparnun// YdeHbIe-IOpUCTHI
MI'Y o copementom tipase // Tlox pen. M.K. Tpeymmunkosa. M.: OAO «M3marenbekuii oM "Topomert», 2005. C. 298.
10 Kymnosa 3.®.Vka3. cou. C.308
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MPEyCMATPUBAET MX KaK MPUHIUIIBI YTOJIOBHOIO Hpouecca.ll YcraHnoBiieHNE
OOBEKTUBHOM HCTUHBI [0 YrOJOBHOMY eIy, KOTOpPO€ Mpeasiaraercsi, 9TO
HOBILIECTBO B YrOJOBHO - TIPOLIECCYAJIbHOM 3aKOHOJATENIbCTBE W  SABJISIETCS
O00BEKTUBHO HEOOXOAUMBIM B HACTOAIIUE BPEMSI.

B coBpeMeHHOE BpeMs MAET OCTpasi IUCKYCCHUS MO MOBOAY MHPEIJIOKEHUE
CK P®. Hekotopele aBTOpBI IIPEA TEM, YTO UCCIEAYET 3aKOHOMPOEKT UCCIEAYET
aBTOp 3akoHompoekT. Hampumep, A. C. AnekcannpoB ormeuaet, uto «CKP co
CBOCM HWHMIMATUBOM BBIIEI 3a MNPEAEiIbl CBOEH KOMIIETEHIIMH, aBTOPbI
3aKOHOIPOCKTA AUCKPEAUTHPOBATIH CeOsI, MPOSIBUB HEMTPOPECCUOHAIIUZM ...). 12

[To Hamemy MHEHHWIO HE HAZ0 OOCYXKIaTh «KTO TOBOPUT», HEOOXOINMO
OOCYyIMTh «4YTO TOBOPATY». Maes ycTaHOBIEHUS HWCTHUHBI 1O YTOJOBHOMY €Ty
SBIISIETCS JIOCTATOYHO HAy4YHO OOOCHOBAHHOHM. JIMCKyCCHMOHHBIM SIBISICTCSI B
TEOPUU BONPOC O TOM, Kakod (aOCOJIFOTHOHM, OTHOCUTENIbHOWU, OOBEKTHBHOM,
MaTepUalbHOW)  SIBISIETCA WUCTUHA W yCTAHABJIMBAETCS YT'OJIOBHOM
CyJOIPOU3BOJICTBE.

OnHuM W3 MEPBBIX O MaTepUalbHON HCTHMHE Tucan B KoHue XIX Beka
u3BecTHbIN TpaBoBen B.A. CayudeBckuil: «YTONOBHBIM CyIbsl CTPEMHTCS K
O0OHapy>KEHHUIO MaTepUaIbHON HCTHUHBI LB MarepuranbHasi ICTUHA TOHUMAJIACh
KaK BBICIIAsi CYOBEKTUBHASI YBEPEHHOCTD B CIIPABEJIMBOCTH MPUHSATOTO PEIICHUS
CyJIOM.

OmnpeneneHue HUCTUHBI B YrOJOBHOM CYIAONPOU3BOACTBE, KAK HWCTUHBI
MAaTEpUAIBHONW BBI3BAJIO PE3KYI0 KPUTHKY psla NpaBoBeAoB, B ToM yucie [1.O.
[TamkeBnya u JI.T. YapdHOBOM, KOTOpBIE paccMaTpUBaIXd BOMPOC O MPHUPOJE
MaTepUalbHOW HCTHUHBI, @ HE 4YyXJa M OHa O0BEKTUBHOW HcTUHE? «IMEeHHO
HAJIMYWE TEPMHUHA «MartepuaiabHas HCTUHA» - otmevan [L.d. IlamkeBuu, -
HEBOJILHO BBI3BIBAET BOIPOC, SBJISIETCS JIU A3Ta UCTHHA B CYJeOHOUN AEsATETbHOCTH
OOBEKTHMBHOM MM K€ OTO Kakas-To oco0as WCTHHA, OTJIWYHAs OT
00beKTHBHON?». "

OtBeuass Ha »TOoT BoOmpoc, M.C. CrporoBuu mnucan: «MarepruanbHoOn
VCTUHOM B YTOJIOBHOM IIPOLIECCE HA3BIBAETCA MOJHOE M TOYHOE COOTBETCTBHUE
OOBEKTUBHOM JICMCTBUTEIILHOCTH BBIBOJIOB CIEACTBUS U CyJla 00 00CTOSTEIHCTBAX
pacciielyeMoro u paspemiaeMoro jaena...». I B koneunoM utore M.C. Ctporosuy,
nenan BeIBOA: «MatepHaibHast HCTHHA - 3TO OObEKTHBHAS HCTHHAY.

“Hamo ormerur, 4To B NpaKTHKE YrOIOBHO IMPOLECCYyalbHOE 3aKkoHomaTenbctBa crpan CHI mmeerT mecto
YCTaHOBJICHHE MCTHHA KaK MPUHIMUII YTOJIOBHOTO cyjonponsBojcTBo. Hanpumep, cr. 22 VIIK Y36ekucrana. Ho
yCTaHOBJICHHE OOBEKTHBHOM MCTHHBI MO YrOJIOBHOMY Jiesly He npeaycMmatpuBaercs He kol YIIK rocynmapcts mim
ME>KIyHapO/IHbIE IIPABOBOE aKThI, KOTOPBIE YK€ OBLIO OTMEUYEHO.

12 Anexcanzpos A.C. CocTs3aTenbHOCTh M 00beKTHBHAs HCTHHA // BuGnnotexa kpuvuHamicTa. HaydaHsiit xypHaL.
2012. Ne 3. C. 142-157.

13 Criyuesckuii B.A. YdeGHHK PyCCKOr0 yroloBHOTO nporiecca. CyI0yCTpORCTBO ¥ CyIompom3Boactso. Crb., 1892.
-C.133

¥ Tamkesuu I1.0. O6BbEKTHBHAS HCTHHA B YIOJNOBHOM CyAOmpom3BogctBe. -M.,1961 Ct.69-70; Yabsinosa JI.T.
OrieHka J0Ka3aTeNbCTB CyIOM MepBOit nHcTaHIuu.-M.,1959. C. 15.

Y Mamkesnu [1.0. Vkas. cou. - C. 53.

16 Crporosuu M.C. Kypc coserckoro yroigosHoro npouecca. T. 1.-M.,1968, - C.167.
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PaccmoTprum BOmpoc 0 MOHSTHE OTHOCUTENBHOU M aOCOMIOTHOM HUCTHUHBIL.
Kaxnas cTyneHb HayyHOTO TIO3HAHUS  MPEACTABISIET  COOOM  HUCTUHY
OTHOCHUTEJIBHYIO - UCTUHY HEIMOJHYI0, HE MCUEPIBIBAIOIIYI0 BCEX BO3MOMKHOCTEHN
no3Hanug. OpHako B TO3HAHWUU OMNPEJEICHHOro (akTa, HMMEBILIETO MECTO B
MPOIIUIOM, B ONPEACIICHHBIX IMpEAeiax BIOJHE BO3MOXHO HCUEPIBIBAIOIIEE
3HaHHe 0 HeM. [[0CKOIbKY MPECTYIUIEHUS OTHOCSITCS KMEHHO K (hakTaM, UMEBIIUM
MECTO B MPOILIOM, M ATOT (aKT JOJBKEH OBIT UCCIEIOBaH B ONPEICICHHBIX,
3aKOHOM TIpelelax TO B OTHOWIEHHMM KOHKPETHOTO MPECTYIUICHUS BIIOJHE
BO3MOXXHO TIOCTHKEHUE aOCOJIOTHOM UCTUHBI OpraHaMy MpeaBapUTEIbLHOTO
paccnenoBanus u cygom. MctuHa, KOTopasi JOJKHA OBITh JJOCTUTHYT B YTOJIOBHOM
MpoIlecce, - UCTUHA aOCOJIIOTHAS.

OTHOcUTENbHAs WCTUHA - 3TO 3HAHUS, BEPHO, AJEKBATHO OTPAXKAIOILIUE
OOBEKTUBHYIO JIEUCTBUTEIBLHOCTb, HO HE TMOJHOCTBHIO, HE BO BCEX CBOMCTBAaX U
oTHOIIeHUsIX. OTHOCHUTENIbHASI UCTUHA - 3TO HE OIIMOKA, HE 3a0IyXKIEHHUE; ITO
00BbEKTHBHASI HCTHHA, TOJIBKO HE ITOJIHAS, HE 3aKOHUCHHAS.

OTHOCHUTENIbHAST UCTHUHA SBJIAETCS OOBEKTHUBHON MCTUHOM U aET BEpHOE,
HO HE TOJIHOE OTOOpakKeHUE OOBEKTa, KOTOPOE MO3JHEE MOXKET IOMOJHATHCS,
YTOUHSITHCA, YCUIUBATHCS.

AOcotoTHasT WCTUHA - 3TO TMOJHOE, BCECTOPOHHEE, MCUEPIBIBAIONIEE
MO3HAHWE TOTO0 WM HMHOrO Kpyra TMpeaMETOB, SBICHUH 00 OOBEKTUBHOMN
JIEUCTBUTEIBHOCTH, T. €. 3TO TaKOE€ MO3HAHME, KOTOPOE OXBATHIBAET BCE CBOMCTBA
Y OTHOILICHUS 3THUX MPEIMETOB U SIBIICHUMU.

Takum o0pa3oM, MOXXKHO CKa3aTh, YTO LIEJbIO JIOKA3bIBAHUS B YIOJIOBHOM
MpoIiecce SIBJISICTCS HAXO0XJI€HUE OOBEKTUBHON a0COTIOTHON UCTUHBI.

B a10if cBsI3M HEOOXOAUMO YMOMSIHYTh O KOHBEHIMAJIbHOW KOHIICHIUU
WCTUHBI, B COOTBETCTBUM C KOTOPOM KOHBEHIMAJIbHOW CYMTAETCS WCTUHA,
Mpu3HaBaeMasi TaKOBOW MO KOHBEHIMH, cornameHuto. CyKIeHue B COOTBETCTBUU
C YKa3aHHOW KOHLEIIMUEN SBJSIETCS UCTUHHBIM HE IIOTOMY, UYTO COOTBETCTBYET
NeiiCTBUTEIBHOCTH, a IOTOMY, UTO CyOBEKThI YCIOBHINCH CIUTATh €0 HCTUHOM.
[ToaTOMY M B JpYyrux CUCTEMax 3HAHWUW, WIM B APYTrOM MEPHUOJ BPEMEHU MOTYT
OBITH COBCEM JPYTHE MOCTYJIATHI.

[IpuMEHUTENBHO K YIrOJIOBHOMY CYIOIPOW3BOJCTBY B COOTBETCTBUM C
KOHBEHIUAJIIbHOW KOHIIENIMEW HWCTHUHBI HCTHUHHBIM MPU3HAETCS TO, K YEMY
MPUIIJIA CTOPOHBI IO B3aMMHOMY COTJIaleHuIo. [IpencraBnsercs, 4To B Ka4eCTBE
MpUMepa pean3alii YKa3aHHOMW KOHIIENIHMU B YTOJOBHOM IMPOLECCE CIIEAYET
paccMmaTpuBaTh MHCTHUTYT, 3aKkperuieHHbId B riaaBe 40 YIIK PO «Ocobwliit mopsiiok
NPUHATHS CYJEOHOTO PEIICHHS MPU COTJACUU OOBUHAEMOTO C MPEAbSIBICHHBIM
OOBUHEHHUEM.

1 Kokopes JIJI., Kysmemos H.II. VromnoBHBIi mporiecc: T0Ka3aTenbCTBa U A0Ka3biBaHHe. Bopowex.,1995.C.40-
41.
18 Tam xe. C.40
YJTapuenko O.B. VYromOBHO-IPOLECCYANbHOE IOKA3BIBAHHE: CYIIHOCTh, CPEICTBA JOKA3BHIBAHHS MPEIMET M
npeznensl : ABropedepar auc. 1.10.H. Mbxesck, 2001. C.18
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[ToapiTOXHMBasE pe3ynbTaThl PabOTHI, OTMETUM, TPEKIE BCETO, YTO HHU
HayKa yroJIOBHOT'O MPOIeCca, HU YTOJOBHO-TIPOIIECCYAIbHBIN 3aKOH HE OTPUIIAIOT
HCTHUHY KaK 11eJIb YTOJIOBHO-IIPOIECCYATbHOTO JOKa3bIBAHUSI.

Hano ormeTuTh, 4TO B OOJBIIMHCTBE 3allpOCOB 00 OKa3aHWU IPaBOBOMU
MIOMOIIM TI0 YTOJOBHBIM JiejaM yKa3bIBaeTCs I1eJIb, HAMPAaBJICHUE U PE3YJIbTaThl
MOJIYYeHHMsI 3ampoca ciaeayrnmM oopasoM: «B 1ensax o0beKTUBHOCTH, MOJHOTHI U
BCECTOPOHHOCTH PacCCiICAOBaHUA. . .».

MexayHapoaHO — MPaBOBasi TOMOII TI0 YTOJIOBHBIM JIeJIaM, KaK MEXaHU3M
YCTAaHOBJICHHSI WMCTHUHBI: 1) ompenensieT OO0S3aHHOCTH YCTAHOBJICHWE WCTHHBI,
Hanpumep, pemwenne ECITY; 2) ¢ uX NOMOLIBIO MOJy4aeTcss ICTUHHOE CBEICHUE
(mokazatenbCcTBO): 3) 3TH JI0KA3aTEIbCTB MOMOTAIOT JIJIsl TIOJIHOTO, BCECTOPOHHETO
1 00BEKTHBHOTO MCCIICIOBAHUS 0OCTOATEILCTB Jea.

ITepen cyObekTaMu YroOJIOBHOTO TMIPOIECCa, HAICICHHBIMA BIIACTHBIMHU
MOJIHOMOYMSIMU  (TIPOKYPOP, CYII, CIEeA0BaTeNb, U JO3HABaTENh), CTOUT 3ajlaya
YCTaHOBUTH, SIBJISIETCS JIU COBEPIICHHOE JISSHUE MPECTYIUIEHUEM, KTO U TIPU KaKUX
00CTOSITEILCTBAX €r0 COBEPUIMWI, U HA OCHOBAaHUHU ITOTO MPHUHATH PEIICHUE 10
CYIIIECTBY JieJia B COOTBETCTBUU C TPEOOBAHUSAMHU 3aKOHA.
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Aodpyanoes I1.C.

AHHOTALUA
MesKkayHapOaHO - MPABOBas MOMOILb KAK MEXaHU3M
YCTAHOBJICHHE UCTHUHBI 10 YIOJOBHbBIM JIeJIaM

B crathe paccMaTpuBaeTCs MEXKIYHApOAHO - IpaBOBas IOMOMIb Kak
MEXaHU3M NPAaBUJIBHOTO pa3pelieHusi, B TOM 4YHCJIE YCTaHOBJIICHHWE HCTHHA IO
yroJIOBHBIM JiesiaM. OTMedaeTcsi, YTO Ui yCTAHOBJICHHSI MCTHHBI MPH OKa3aHUU
IPaBOBOW MOMOIIM HEOCTATOYHO NEHCTBUN MPaBOOXPAHUTEIBHBIX OPTaHOB WU
YCTAHOBJICHUH UCTUHBI B YTOJIOBHO — MPOIECCYAIbHOM 3aKOHOAATEIbCTBE OAHOTO
rocyaapctB. HopMbl yroJoBHO - IpolieccyalbHOTO 3aKOHOIATENIBCTBA MO BOIIPOCY
YCTAQHOBJIICHUSI MCTUHBI TI0 YTOJIOBHBIM JielaM pa3inyactcs. B omHOW mpaBoBOi
CHCTEME HMEET pEeIKOe COBIAJeHWE MO Ha3BaHHOE Bompoc. B cratee maercs
aHaJIM3 3apyOeKHOTO 3aKOHOAATEIHCTBA.

Abdulloev P.S.

The summary
International - legal aid as a mechanism the truth in criminal cases

In article it is considered it is international - legal aid as the mechanism of
the correct permission, including an establishment true on criminal cases. It is
noticed that for a true establishment at rendering of legal aid there are not enough
actions of law enforcement bodies or true establishments in criminally - the
remedial legislation of one state. Norms criminally - the remedial legislation
concerning a true establishment on criminal cases differs. In one legal system has
rare coincidence on named a question. In article the analysis of the foreign
legislation is given.

Hebmatyiioes ¥Y.D.”

CooTHomEeHue 00bICKA M BBIEMKH B YTOJIOBHO-TIPOIECCYAJIbHOM
npase
KarodeBble cioBa: MoHATHE OOBICKA M BBIEMKH, Pa3HOBUIHOCTH OOBICKA,
CaMOCTOSITEJIbHASL ~ CJIIEACTBEHHOE  JACHUCTBUE, NPUHLUIMAIBHOE  OTIIAYHE,
mpolieccyanbHasi CXOXKECTh, BEICOKAs CTENIEHb KOH(MIUKTHOCTH
Key words: the concept of search and seizure, a kind of search, an independent
investigative action, the fundamental difference, procedural similarity, a high
degree of conflict
Ha ceromusamuuii 7eHh B IOPUIAMYECKON JUTEpaType pa3paboTaHbI
HECKOJbKO JePUHUIMN TOHATHS OObicKa. KX oOmas dyepra 3akimrodaeTcss B

*Accuctent kadenphl cyseGHOTO MpaBa W MPOKYPOPCKOTO HAA30pa, FOPHAMYECKOTo (akyibreta TamKUKCKOro
HAI[MOHAIBHOTO YHUBepCcUTeTa, Tell: 98-852-22-22, e-mail: S0umed@mail.ru Ip-agpec: 109.68.236.52
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ompeieieHn: OOBbICKa KakK CJIEICTBEHHOTO JICWCTBUS, 3aKJIFOYAIOIIETOCS B
oOceJIOBaHUM MECTHOCTH, MOMENICHUI U COOPYKEHUMU, OTIENbHBIX TPaXKIaH C
LEIbI0 OTBICKAHUS W  U3BATUS MPEAMETOB, UMEIOIIMX 3HAYEHUE IS
KPUMHUHAJIBHOTO TPOU3BOACTBA. OTIENbHBIE ABTOPHI MOAUEPKUBAIOT Ty WU UHYIO
0ocobeHHOCTh oObIcKa. Tak, A.P.PaTuHOB 0oTMeudaeT, 4To OOBICK TAK)KE MPOBOAUTCS
C LIETBI0 «OOHAPYKEHHs PasbIcKUBaeMbIX juiy, P.C. BenkuH B kBamndukarmm
MPEIMETOB OOBICKA MOYEPKUBAET, YTO OHU — «OOBEKTHI, UMEIOLIUE 3HAYCHUE JIJIS
YCTAHOBJICHUSI MCTUHBI TO Jeny (B T.4. OPYIUs NPECTYIUICHUS, MPEAMETHI U
LIEHHOCTH, JIOOBITBIX MPECTYIHBIM ITyTeM)»,” A.A. 3aKkaTOB OnpeaesieT 0ObICK KakK

«IPUHYAUTEIBHOE CJIEICTBEHHOE NEeCTBHE, 3aKJIIOYAIOIIEECs B
00CIlIeZIOBaHUM. ..», YEM OTIMYaeTCsl OT Oosiee pacpoCTpaHEHHOU (HOpMYITUPOBKU
«CIIEACTBEHHOI O NENCTBUA, 3aKJTH0YAIOLIErocs B IPUHYIUTEILHOM

O6CJ’IC}:[OBaHI/II/I...>>,3 Ipyrue uccieaoBatenu, B yactHoct B.A. O6pasuona, U.O.
[Tantenees, C.I'. JltoOuyeB pacmupsioT AeUHULNIO OOBICKA KOHKPETU3ZHPYS
BO3MOYKHBIE MECTa, 0OBEKTHI, CyOBEKTOB 00bICKa. "

Ha wHam B3rasa, OpUHOUIIMAIBHOW pPa3HUIBI MEXKIY IPUBEICHHBIMU
MOHATUSIMU  HET, NO3TOMY B HCCIEIOBATENbCKOW JCSITEIBHOCTH MOYKHO
UCIIOJIb30BaTh Kak Haubosiee oOlee MOHSATHE, TaK M KOHKPETHU3HPOBAHHOE,
COTJIACHO TMPEUIOKEHHUAM KaXKJIOr0 M3 HCCIEIOBATENC, a TakkKe C Y4YETOM
nosioxkeHuit 4. 14 ct. 192 VYromoBHo-mporeccyanbHOro kojekca PecmyOmnuku
Tamxkukuctan (YIIK PT) 00 o00s3aTenbHOM  HU3BATUU  OOHAPYKEHHBIX
3anpeIieHHbIX B 000pOTe MPEIMETOB.

Takum 00pa3oM, Moj OOBICKOM Mbl MOHMMAaEM CJIEICTBEHHOE JICHCTBUE,
3aKJIIoYaronieecs B MPUHYJIUTEIBHOM OOCIEIOBAHUM TOMEIIEHUM, MECTHOCTH,
TPAHCIIOPTHBIX CPEJICTBM HWHBIX OOBEKTOB, OTACIBHBIX TIpaxkaaH, UX OJICKIBbI,
yacTel Tesa ¢ 1EeIbl0 OTHICKAHUS U U3BSTUS MPEAMETOB, UMEIOIINX 3HAYCHUE IS
nena (Opynuil MpecTYIUICHHS, MPEAMETOB M IEHHOCTEH, JOOBITHIX MPECTYIHBIM
MyTeEM, a TaKKe APYrUX MPEIMETOB M JOKYMEHTOB, UMEIOUIUX 3HA4YEHUE s
paccieayeMoro yroJoBHOTO Jiefia), MPEeIMETOB U JIOKYMEHTOB, 3alpPElICHHBIX B
oOpallieHny, HEe3aBUCMMO OT HX OTHOIICHHUS K Jeily, a Takxke OOHapy>KeHUS
Pa3bICKMBAEMBIX JIUI U COKPBITHIX TPYMOB.

B otnuume oT 00bICKa, 3aKOHOJATENBHOE TMOHATHE BHIEMKH CIEIYET W3
tekcta YIIK PT — 3T0 crnencTBeHHOE OEHUCTBHUE, 3aK/IIOYAKOIICECS B HU3BSITHU
OTPEJICJICHHBIX MPEIMETOB U JOKYMEHTOB, UMEIOIINX 3HAUYCHUE JJIS J1eJia, U, eCIIu
U3BECTHO, T/I€ U Y KOTO OHM HaxoasTcs (cT. 191).

B ropunuueckoil nutepaType pacnpoCTpaHEHO MHEHHE O TOM, YTO BBIEMKa
SBJISIETCS PA3HOBUAHOCTBIO 0ObICKa. OJHUMHU W3 TEPBBIX 3Ty TOYKY 3pPEHUS
npeacrtaw M.C. Crporosuy u J[.A. Kapuuukuii B xkommeHTtapusx k YIIK

PatunoB A. P. O6bick u BeieMka / A.P. Patunos // nox pexa. npod. A. Y. Bunbepra.M.: Tocropusaar, 1961.- 217 c.
? Benkun P. C. Kpumunanuctuyeckas sHiuknoneaus: Crpas. ... opraHoB BHyTpeHHux aen / P. C. benkun. - M. :
Meratpon-XXI, 2000. - 334 c.
¥ KpumunanucTnka: yaeGHuK / mox pex. npod. A.I.Oummmnmosa (0TB. pegakrop) u mpod. A.D.BoisiHCKoro. - M.:
M3n. - Bo «Cmapk», 1998. —296¢.
4 JIynenko O.A. OObick 1 BeieMKa. [IporieccyallbHBIN TOPSIOK, TAKTHKA U JIOKa3aTelbCTBeHHOE 3HaueHue / O.A.
JIynenko. — Pocros /]I : ®enukc, 2005. — C. 8.

113



PCOCP. I1o nx MHEHHIO, 3TH TOHATUS OOBEIUHSET €AMHCTBO TN — MOJyUYCHHE
B PacHopspKEHUE CIEN0BATENs MPEIMETOB, KOTOPbIE MOTYT UMETh 3HAUYECHHE IS
Jena, T.€. BEIIECTBEHHBIX JI0Ka3aTesdbCcTB. OTiauyne o00bICKa OT BBIEMKHU
3aKJII0YAaeTCsl B MPOIECCYyalbHOM  MOpPSAKE WX MpOBeAeHHs —  OOBICK
paccMaTpHuBaeTCs, Kak CPeACTBO AOCTHKEHUS BOBMOKHOCTH MPOU3BECTU BBIEMKY.
B ciiydae ecnu Hy:XHBIE JUJIsl CII€A0BATENs MPEAMETH OOHAPYKEHBI, OH MPOBOJIUT
UX BBIEMKY Cpa3y, HE3aBUCUMO OT COrJiacus OOBUHSEMOTO, UITU JIUIIA, Y KOTOPOTO
POU3BOAUTCS BhieMKa. OOBICK MPOU3BOIUTCS B TOM CiIydae, €ClIM OOBUHSECMBIN
WU JIUIO, Y KOTOPOTO MPOU3BOJUTCA BBIEMKA, OTPUIIACT HAIMYUE MPEAMETOB,
KOTOPbIE MOTYT UMETh 3HAYEHUE ISl BBISICHEHHS] OOCTOSITENIBCTB, YCTAHOBJICHUS
BHHOBHOTO JIHIIA, JOKA3bIBAHHS BUHBI, M H3BIMAET HX B CIIydac OOHAPYKCHHS.

[Toxoxel Touku 3peHus npuuaepxkuBarorcs ucciuenorarenu O.5. baeB u
I.A. Cononos, ccbulasich HA COBPEMEHHOE 3aKOHOAaTeNIbCTBO PD. 110 nx MHEHUIO,
«BBIEMKA THOCEOJIOTMYECKH U BO MHOIOM MPOLIECCYaTIbHO TPENCTaBIIIET COOO0M
JUIIb Pa3sHOBUJAHOCTH OObICKa». OHU apryMEHTUPYIOT CBOIO MO3UIIUIO TaKUMU
noBoAaMu. Bo-niepBbIX, BBIEMKA MPOU3BOAUTCA IJISI U3BATHUS, B CYIIIHOCTH, TEX K€
00BEKTOB, HA OOHAPYKEHUE KOTOPBIX HAMPABJICH U OOBICK, HO CIIEIOBATENb 3HACT
O CYIIECTBOBAaHMM W MECTE HAXOXJEHHUS MPEIMETOB (JIOKYMEHTOB), KOTOpHIE
JIOJDKHBI OBITH OOHApYKEHBI MPU BhIeMKEe. Bo-BTopbix, HOpMo# 4. 2 c1. 183 VIIK
P® mnpsamo yka3zaHO, 4TO BBIEMKA IPOU3BOAMUTCS B MPOLECCYATbHOM PEXUME
oObICKa — TMOATOMY, K HEW NPUMEHHMBI TE€ K€ IPOILECCyaTbHO-TAKTUUECKUE
MpUEeMbl U PEKOMEHJIAIMKM, YTO W JJisi OObICKAa. B-TpeThux, MpeayCMOTpPEHHOE
HopMmoit 4. 2 cT. 183 VIIK P® mpaBo criemoBaresnis NpeayiokuTh JOOPOBOILHYIO
BbIJIaUy TMOJICKAIIUX U3BSITUIO MPEAMETOB M JJOKYMEHTOB, U B ClIydae OTKasza —
MPOU3BECTU BBIEMKY MPUHYIUTEIbHO, BO MHOTOM (PAKTHUYECKH HUBEIUPYET
TaKTUYECKHUE PA3IUUMs BHIEMKU U OOBICKA.

[TpOTHBOIOI0KHOTO MHEHHSI OTHOCHUTEJIBHO MPABOBOM CYIIHOCTH BBIEMKH
npujiep>kuBaercsi, B yactuoctu, P.A. PatunoB, A.M. Muxaitnos u I'.C. IOpI/IH,7
C.A. Uletipep, m0O MHEHHUIO KOTOPBIX, XOTS MPOBEJCHUE ITUX MPOIEAYP CXOXKE, U
UM TpUCylId OOIIMe CBOWCTBA, BbIEMKAa OCTAeTCS  CaMOCTOSITEIbHBIM
CJI€ICTBEHHBIM JICMCTBUEM, MOCKOJBKY, B LIEJIOM, UMEET OTIMYAIOLIUE €€ LEb,
OCHOBAHHS H [IOPSIIOK MPOBEACHHS.

Ha wam B3misii, BO3MOMXHOCTH COIOJAYMHEHHOCTH TIOHSTHM OOBICKA H
BBIEMKHU SIBJIIETCSl JIOCTATOYHO MNPOTUBOpeunBOM. IIpuHIMNIUANBbHOE OTIWYNE
COCTOMUT B XapakTepe MPEANPUHATHIX JEUCTBUN: OOBICK — ATO MOUCK MPEIMETOB,
OH HMEET BEpOSITHOCTHBIM Xapakrep. Pe3ynbraroM o0ObICKA MOTYT OBITH: a)

*Crporosud M. C. YromoBHo-Tpoleccyanbhblii kogekc PCOCP.: TekCT M MOCTATEHHBIH KOMMEHTAPHI /
M.C. Crporosuy, . A. Kapunukuii // mog pen. u ¢ npeaucn. H. SI. Hexamxuna. — M.: FOpun. u3a-so HKIO
PC®CP, 1925. -375 ¢
® Baes O.51. [Tpou3BOACTBO CIEICTBEHHBIX AHCTBHIT : KpUMHHAIMCTHYecKuit anamm3 YITK Poccny, mpakTika,
pekoMeHmauu : npaktuaeckoe mocodue / O. S. Baes, . A. Cononos. - 2-¢ u3M., UCHp. U O01. - M. DKcMo,
2010. -53.
" MuxaiioB A. U. O6bick / A. U. Muxaiinos, I'. C. FOpun. — M. : BUU npuuns u pa3pab. Mep npeaynp. mp-
™, 1971. - 91 c.
8 IIeiipep C.A. CrencTBenHbie neiicTsus. OCHOBAHNS, NPOLIECCYATbHBII OPAIOK U JOKA3aTEIbCTBEHHOE
3HaueHue. - M.: U3natenscrBo «tOpmuturdopm», 2004. —67-80.
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HAaXOXXJEHUE HWCKOMBIX TIPEIMETOB, IOKYMEHTOB; 0O) KOHCTAaTHPOBAHHWE WX
OTCYTCTBUSA, B) TIOJITBEPXKICHUE / OMPOBEPKEHHUE UX CYIIECTBOBAHUSA, T)
BbIPAOOTKA CIIEJICTBEHHON BEPCUU O JOCTOBEPHOM MeECTe HaxoxiaeHus. B cBoro
odepellb, BBIEMKA TMPOU3BOAUTCA HA OCHOBAaHUU JOCTOBEPHBIX [JIaHHBIX O
CYIIIECTBOBAHUM W MECTE HAXOXKJICHUS MPEJAMETOB U JIOKYMEHTOB (HEOOXOAMMOE
ycnoue corjacHo cr. 191 VIIK PT), umeronux 3HaueHue sl Jeia, 3aaHue
CyOBEKTOB BBIEMKH — 00ECHEeUUTh UX HM3BATHUE, COXPAHHOCTb, MPOIIECCYaTbHOE
npuoOIIeHue K JAedy U mOp. BBuay 3TuX OTIMYUMMd OHU OOBICK M BBIEMKa
paccMaTpUBAIOTCS HAMU KaK OTJEIbHbBIE BUJIBI CIEACTBEHHBIX JEHCTBUI.

OcHOBHBIE OTIMYHUS OOBICKA OT BBIEMKH OOYCJIOBJICHBI CTETICHBIO
WHOOPMUPOBAHHOCTH O CYIIECTBOBAHMM W MECT€ HAXOXKICHHUS TIPEIMETOB,
JIOKYMEHTOB. Bo-mepBbIX, mpu OOBICKE CYOBEKTHl CIEICTBEHHBIX JCWCTBUN
BJIQJICIOT OPUEHTUPOBOYHBIMU JIAHHBIMU 00 OOBEKTaX, KOTOphIE IOJJIeKAT
U3BITUIO, B TO BPEMsI KaK B IIPOLIECCE BHIEMKU — OHHM PacCIOaraloT MPOBEPEHHON
uHdopmalueit 00 UX MECTe HaXOXKJEHUS, U X JIEUCTBUS MOTUYNHEHBI KOHKPETHON
e (Hampumep, «U3bsATh SK3EMIUISIPhl (PUHAHCOBOM OTYETHOCTH MPEIIPUSITHS,
XpaHsiuecs B cele HCIOTHUTEIBHOIO JUPEKTOpa»). Bo-BTOphIX, BbleMKa He
MOXET Ha3HayaTbCsl C LENbI0 3aJepKaHus JIMI, OTHOCHTEIBHO KOTOPBIX
MIPOBOAUTCS CIEACTBEHHOE JICHCTBUE.

OOBICK TIPOBOJUTCS B CIIy4asiX, KOTJa UMEIOTCS JOCTAaTOYHbIE OCHOBAHUS
nojaratb, 4YTO OPYAUS NPECTYIUICHHUS, BEIIM W IIEHHOCTH, NPHUOOPETECHHBIC
NPECTYNHBIM MyTEM, a TakXe APyrue MNpeaMeTbl U JOKYMEHTBI, HMEIOIIUe
3HAQYEHHUE JJI YCTAHOBJICHHS WCTUHBI MO JIENly, CIPATAHHBIE B OIpPEAEICHHOM
MOMEIIEHUH WJIA MECTE, WIM y KaKoro-aubo JIMila, a TakXKe B OINpeeIeHHOM
MOMEIIEHUH WK MECTE YKPBITHUS TPECTYIMHUKA.

N3 nonoxenuii crareu 4. 1 cr. 190 YIIK PT cnexyer, 4To OCHOBaHUEM 151
WHULIMUPOBAHUS oObICKa ABJISIETCSA JIOCTaTOYHAasI 000CHOBAaHHOCTD
MPEANOJIOKEHUN O MECTE HAXOXKACHUS MPEeIMeTa, KpUMUHAIBHO-TIPOLIECCYaATIbHBIN
3aKOH HE MPEIbSBIACT TPEOOBAaHUI OTHOCUTEIHLHO MCTOYHUKOB TAKUX CBEJCHUM.
COOTBETCTBEHHO 1OCTATOYHOCTh CBEJICHHUI OMpEAENseTCs CIEAOBATEIEM, a TAKKE
OIICHUBAETCS CYJIOM, CYNIbEH, MPOKYpPOPOM TEpell BHIHECEHWEM CAaHKIMU 00 €ro
MPOBEIECHUMU.

Kak oTmeudanoch paHee 1mo cBoei CyIIHOCTH OOBICK — ATO MOUCK, CPEICTBO
BBISIBJICHUSI U TIPOBEPKHU JI0KA3aTENIbCTB, MOATOMY Ha MPAKTUKE MOBOJOM ISl €ro
WHULMAPOBAHUS MOXET ObITh MHGpOpMAlMs, HE OTOOpaK€HHas B MaTepHuayiax
Jieria, a TAaK’Ke COOTBETCTBYIOIIAsI TUTIOBBIM BEPCUSIM COBEPILICHUS TTPECTYTICHUS.

B oTHOmEHUM BBIEMKH, CBEACHUS O BO3MOXXHOM MECT€ HaXOXKIACHUS
HUCKOMOTO OOBEKTa MOTYT OBbITh IMOJYYEHBl U3 TMOKA3aHUM U HUHBIX COOOIICHUUN
IrpaXJIaH W JIOHKHOCTHBIX JIUIL (3asiBJIEHUs, OOBSCHEHHS, PAropThl), a TaKkKe
BCJICJICTBUE paHEe MPOBEJACHHBIX CIIEICTBEHHBIX ACHCTBUI (OCMOTp, OOBICK | JIp.);
ATHU CBEJICHUS COAEPIKATCS B MaTepualiax yrojaoBHOTO Jea.

B oTauune OT yrojoBHOrO MpPOIECCYalIbHOTO 3aKOHOJATENbCTBA JPYTUX
ctpan CHI', B YIIK PT Beiemka (kak u OOBICK) TPOBOAUTCS HAa OCHOBAHHH
MOTHUBUPOBAHHOI'O MOCTAHOBJIEHUS U CAaHKLMHU cyza, cyapu (4. 1 ct. 192 VIIK PT).
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Crenyromum OTINYHEM SIBJSICTCSI U TO, YTO BHIEMKA B MOMEIICHUSIX, 3aHUMAEeMbIX
JTUTUIOMAaTUYECKUMU MIPEACTABUTENLCTBAMH, a TaKXKE B MOMEUICHUSX, B KOTOPBIX
MPOKMBAIOT WICHBI JTUIUIOMATUYECKUX TPEJACTABUTEIBCTB U MX CEMbH, MOXKET
MPOU3BOJUTHCS TOJBKO IO TPOCkOe WIM C COMIacHUs JIUIMIIOMAaTHYE€CKOTrO
NPEACTaBUTENSI U B €ro MPUCYTCTBUU. Takoe paspelieHue MOIy4daeTcs IyTeM
oOpamnienus yepe3 MunuctepctBo nHoctpanubix fen PT (4. 10 cr. 183 VIIK PT).

XapakTepHbIMU 4YepTaMU OOBICKA M BBIEMKH SIBJISIETCS BBICOKAs CTEICHb
KOH(IHUKTHOCTH, OSMOLMOHAIBHONH HampspkeHHOCTH.. OOBICK WM BBICMKA,
NPOBOAUMBIE  NPUHYAUTEIBHO M, KaK TMPaBWIO, BHE3aMHO, SIBISETCA
BMEIIATEILCTBOM B YCTAHOBJICHHBIN PACTIOPSAIOK XKU3HU WIHA JEATEIbHOCTH JIUIIA,
MOATOMY MOJKET BCTpeYaTh aKTUBHOE MPOTUBOJEHUCTBUE CO CTOPOHBI HE TOJIBKO
MPUYACTHBIX K TMPECTYIJICHUI0 YACTHBIX WM JOJDKHOCTHBIX JIMI[, HO M HE
MPUYACTHBIX, IOCTOPOHHUX JIUII.

B 310l cBsi3H, a TakKe ¢ 1eNbl0 n30eraHusl yTeuku nHpopMaIuu, COKPhITHS
JIOKA3aTEIbCTB, 3aKOHOJATEIbCTBOM MPEIYCMOTPEHBl  CHEUHAIbHBIE  MEpPBI
MPOIIECCYaTbHOTO peryiupoBanus ooOpicka. Hampumep, 4. 8 cr. 192 VIIK PT
MPEAYCMOTPEHO NPaBO BCKPBITUSA 3alEPTHIX MOMEMICHUH M XPaHWIUL] MpHU
MPOU3BOJICTBE OOBICKA, €CJIM BJIaJEJIEl] OTKA3bIBAETCS TOOPOBOJIBHO MX OTKPHITH;
y. 13 ct. 192 VIIK PT — mpaBo orpaHW4uTh NHEpeMeIlIeHUEe U OOIIECHHE JIUI
MPUCYTCTBYIOIIUX MPHU MPOBEIECHUU OOBICKA WK BhIEMKH; 4. 2-3 c1. 194 VIIK PT
— 0053aHHOCTH JIMI]a TPOBOJSIIIETO OOBICK WM BBIEMKY YKa3aTh B IMPOTOKOJIE
XapakTep U3bIATHUS (I0OPOBOJIbHBINA WU MPUHYIUTEIbHBIN), 4 TAKXXE OKa3bIBAJIOCh
JIM COMPOTUBJICHUE C YKA3aHUEM MPUHSITHIX MEP.

BrienpuBeeHHbIE O0COOEHHOCTH 00yCIIOBIUBAIOT 00111y10
MPOIECCYANbHYIO PETJIaMEHTAIMI0 00OBICKA M BBIEMKH, a TaKKe OTOOpaKaroTCs B
METOJI0JIOTUH €r0 MPOBEICHUS B MPAKTUKE MPABOOXPAHUTEILHBIX CTPYKTYP.

[IpoBenenne oObICKA M BBHIEMKH PETIAMEHTHUPOBAHO TMOJIOKEHUSMU CTaTeH,
BKIIOUEHHbIX B TuaBy 22 VYIIK PT. Pe3ynbTaThl CpaBHUTENBHOTO aHaIM3a
MOJIOKEHUI OTEYECTBEHHOTO MPOLIECCYaIbHOTO 3aKOHOJATENbCTBA MOKAa3bIBAIOT,
YTO YacTO MO pe3yJibTaTaM OOBICK M BbIEMKa WIEHTUYHBI. Tak, OOJBIIMHCTBO
CTaTel 3TOM TJIaBbl COJEPKUT MPEANUCAHUS, UMEIOLINE OJJMHAKOBOE OTHOIIEHUE K
MPOBEICHUIO O0OMX JEWCTBHA, YTO OYEBUIHO W3 HA3BAHHUS COOTBETCTBYIOIIUX
crareit: «Ilopsmok mpousBoacTBa oObicka W BbleMku» (cT. 192 VIIK PT),
«IIpotokon oOwicka uiau BeleMku» (cT. 194 VIIK PT), uam ux COBMECTHOTO
UCIOJIb30BaHus B (OpMyIupoBKax HOpM obmmx crateit (4. 1 ct. 35 VIIK PT, 06
WCKJTFOYUTEIBHBIX TOJHOMOYHUSX CyJla OTHOCHUTEIBHO pa3pelieHus OObICKa U
BBIEMKH TIPEIMETOB U JJOKYMEHTOB, COJIepKallliX OaHKOBCKYIO TaiiHy). Ho BBUAY
BBIIIEH3JI0)KEHHOT0, TIPUBEICHHOE 0OCTOSITEILCTBO MO3BOJISIET TOBOPUTH TOJIBKO O
CXOXKECTH TMPOLECCYAIbHBIX TOHSATUM OOBICKA U BBIEMKH, OOYCJIOBJICHHBIX

% Amuros VLY. FOpuamdeckas mcuxonorus : yue6. mocodue / .. Amunos. M. : FOHUTH-/laua, 2007. - 170 c.
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OCOOEHHOCTSIMU B3aMMOJICUCTBHSI CyOBEKTOB CIICJICTBCHHBIX JCUCTBUM W JIHII, B
OTHOILLIEHUH KOTOPBIX OHU TIPOBOJIATCS.

[To uToram MpPOBEAECHHOIO MCCIEIOBAHUS MOJTYUYEHBI CIEAYIOIINE BBIBOJBI.
Bo-niepBbIX, pa3BUTHE HAYYHBIX NPEACTABICHUNA O MPUPOJE U COMOAYMHEHHOCTU
OObICKA W  BBIEMKH  TNPOUCXOJUT  CHUMMETPHUYHO  COBEPILIECHCTBOBAHUS
3aKOHOAATENbCTBA, PETYIHPYIOIIETO WX MPOBEICHHE. BO-BTOpBIX, pE3yJbTaThl
aHanu3a nojoxenui aercrpyromiero YIIK PT mo3Bonsior paccMaTpuBaTh UX Kak
HE3aBUCHUMBIE BUJIbI CIECACTBEHHBIX JEHUCTBUI, MpOIlECCyalIbHASI CXOXKECTh MEXKIY
KOTOPBIMH OOYCJIOBJICHA XapaKTepOM B3aUMOJCUCTBUSI CYOBEKTOB CJIEACTBEHHBIX
JEUCTBUY U U1, B OTHOIIIEHUU KOTOPHIX OHU MPOBOJISTCS.
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Hebmartysuioes Y.J.
AHHOTaLUA
CooTHomenne 00bICKA U BbIEMKH B YTOJIOBHO-TIPOIIECCYATLHOM NpPaBe

JInst JOCTHXKEHUSI LEU W PelIeHUs 3a/1ad MPEABAPUTEIBHOIO pacciieIOBAHUS
OpraHbl JO3HAaHUS W MPEABAPUTEIBHOTO CIEJACTBHUS  HAJEIEHBI MPABOM
OCYIIECTBJICHUSI OONBIIOTO KOMIUIEKCA IMPOIECCYaIbHBIX JCHCTBUH, Cpeau
KOTOPBIX Ba)KHEWIIIEE MECTO 3aHUMAIOT TaK HA3bIBAEMBIE CIICJICTBEHHBIC JEHCTBUS
Takue Kak OObICK M BbIeMKa. B cTaThe paccMmaTpuBaeTcs oOliiee MoHsITHE 00bICKa U
BBIEMKH, MPOIECCYalIbHAS CXOXKECTh, a TAKXXE OTIMYUTEIbHBIE XapaKTePUCTHKU

JJaHHBIX CJIEJICTBECHHBIX JCHCTBUM.
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Nematulloev U.E.
The summary
Value forsearch and seizurein the Criminal ProcedureLaw

For achievement of the purpose and the solution of problems of preliminary
investigation bodies of inquiry and preliminary investigation are allocated with the
right of implementation of a big complex of procedural actions among which the
major place is taken by so-called investigative actions such as a search and
dredging. In article the general concept of a search and dredging, procedural
similarity, and also distinctive characteristics of these investigative actions is
considered.

V. IIpo6JieMbl rpaKIaAHCKOr0 NMPaBa U NpeANPHHIMATEIbCKON
AeSITeIbHOCTH

Taropos I1I. K."

YHuTapHoe npeanpusitue

KiroueBble cJjioBa: IOPpUINYCCKasd JHNYHOCTb, I'OCydapCTBa, Hy6JIH‘IHBII>'I
HHTCPCC, YHUTAPHOC, IIPCAIIPUATHUC
Key words: legal personality, the state, the public interest, unitary enterprise

Kak BbITEKaeT M3 NPENJIOKEHUS, «YHUTAPHOE MPEINPHUATUE» COCTOUT M3
JIBYX CJOB «YHHTApHOE» W «IPEANPUATUE», KAKI0€ M3 KOTOPBIX HUMEET CBOE
3Ha4YeHHe, a ynoTpeOJeHre UX BMECTE B CIOBOCOYETAHMM O3HAYaeT BO MHOI'MX
ciiy4asix OOBEKT MpaBa COOCTBEHHOCTH, & B HEKOTOPBIX CIIydasiX OpPraHU3alMOHHO
— npaBoByl0 (popmy ropunudeckoro auma. Ilyranuna. Cxoacrtsa B 0003HauUE€HUU
o0beKTa W CcyOBeKTa rpaxkaaHckoro mnpaBa. Octpas mpoOiieMa AOKTPUHBI M
IPaKJAHCKOTO 3aKOHOJATeNnbCcTBA. Mexay TeMm, Kak oTMeyaercs B M. 9
[Iporpammbl rocy1apCTBEHHON MOJIIEPKKH NpearpuHUMaTenbcTBa B PecryOnnke
Tamxukuctan (PT) na 2012 — 2020r., yTBEepKAEHHOE IOCTAHOBJICHUEM
[TpaButenscTtBa PT ot 30. 04. 2012r., Ne 201, HabmromaeTcss HU3KUHA YPOBEHB
pa3BUTHS  MPOMBIIUICHHBIX M CEJIbCKOXO3SWCTBEHHBIX  MPEINPHUATHH,
UCIIOJIb30BAHUE YCTapeBIIe TEXHUKM U TPOU3BOJCTBEHHOrO0 OOOpYIOBaHUS,
HU3KUN YpOBEHb TEXHOJOTMYECKOTO MPOM3BOJICTBA, HU3KOE KauyecTBO U
HEKOHKYPEHTOCIOCOOHOCTh  BBIITYCKAEMOM OTEYECTBEHHOM MPOAYKIUU. ITH
npoOsieMbl He OyIyT pEIIeHBI, MMOKa He OyAeT pelieH BONPOC O HOPUANYECKON
JUYHOCTU YHUTApHOrO mnpeanpustus. Cutyauust ycyryOisieTcss U TeM, UYTO «Ha

"3apenyromuii  Kadempoil TIpakIAHCKOrO IIpaBa IOPHAMYECKOro (axynsTera TaIKUKCKOTO HAIHMOHAJILHOTO
YHHUBEPCHUTETA, TOKTOP FOPUANYECKHUX Hayk, mpodeccop. E — mail: shukrullo67@ mail. ru. Ten.: 93 510 38 62.
[epconanbuerit naeHTHGUKaOHHEIH Ko aBTopa (SPIN - kon) B cucreme SCIENCE INDEX: 6803 - 4816
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JAHHBII MOMEHT IpPOLEIypbl KOHTPOJS M HaA30pa 3a PBIHKOM HEMPO3payHbl,
W3JIMIIIHE OOpEeMEHUTENbHbl IS Ou3Heca | He obecrieunBaroT d()QPeKTUBHON
3aIllUTHI MIpaB CyOBEKTOB peryiaupoBanus. [IpennpuHUMaTeabCTBO CTATKUBACTCS
C BBICOKMMH U3JIEPKKAMHU JEJIOBOM aKTUBHOCTH, KOTOPBIE BOSHUKAIOT B CBS3U
C MPOTUBOPEYUSMH B HOPMATHUBHBIX IIPABOBBIX AKTax HIH C OTCYTCTBHEM
ONPEICIICHHBIX IOJOKEHUI B 3aKOHOJATEIbCTBE, HEAOCTATOYHBIM HCIOJIHEHUEM
3aKOHOB, pAaCIpOCTPAHEHHOW MPAKTUKOM  BMEIIATENbCTBA LICHTPAIbHBIX U
MECTHBIX OPIaHOB T'OCYJIapCTBEHHOM BJIACTU B XO3SIMCTBEHHYIO JEATEIBHOCTh U
CBS3aHHBIM C HEW MPOLIECCOM IPUHATHUSA pemeHHﬁ».l

CnoBO «yHWTApHBIN» O3HAYACT €AWHBIA, 00BETUHEHHBIN, COCTABISIOMIAN
onHO nenoe. Kareropust «peanpuarre» O3HA4aeT UMYIIECTBEHHbIM KOMILIEKC,
UCIIOJIB3YEMBIA  JUISl  OCYIIECTBJICHHS 3KOHOMHYECKOW nedareapHOCTH. OHO B
LEJIOM WJIH €ro 4YacTb MOTLYT OBITh OOBEKTOM KYIUIM — MPOJAXH, 3aJI0Ta,
apeHIbl W JPYyTrUX CHEJIOK, CBS3aHHBIX C YCTAaHOBJIICHHEM, HW3MEHEHHEM H
IIPEKpalleHNEM BEIIHbIX INpaB. B ero cocraB  BXOIAT BCE BUIbI UMYLIECTBA,
IpeIHAa3HAYEHHbIE I €ro JEeATEeIbHOCTH, BKJIOYas I[paBa IOJb30BaHUS
3€MEJIbHBIM ~ YYaCcTKOM, 3JaHHusl, COOPY)KEHHs, OOOpyJAOBAaHHE, WHBEHTApD,
ChIpbe, MPOAYKIMUS, MpaBa TPeOOBAaHMS, JOJITH, a TAK)KE IpaBa Ha 00O3HAYEHHS,
WHIUBUIYAIM3UPYIOIIME MPEANpPUATHE, €ro MPOAYKIHIO, pabOThl H YCIYrd
(bupMeHHOE HaMMEHOBAHHWE, TOBApPHBIC 3HAKHU, 3HAKU OOCITY>KUBAHUS) U JPYTHE
OOBEKTHl UCKIIFOUUTEIBHBIX MPaB, €CIM MHOE HE MPEAYCMOTPEHO 3aKOHOM WIIH
noropopoM. Ilomywaercs, 4YTO NIPUMEHEHUE KATETOPUHM «YHUTapHBI» B
OTHOILIIEHUU KAaTETOpUU «IIPEANPHUATHE», HU KaKOM Harpy3Ku Juisi 0003HAYEeHMs
OpraHU3alMOHHO — MPaBOBOW (OPMBI OPUIUYECKOTO Jinila He HeceT. be3 aToit xe
KAaTEropuu, NOHATUE «rpeanpusarue» no cMsuiciy cr. 144 I'K PT u ct. 132 'K PO
KaK €JIMHbI UMYUIECTBEHHBIN KOMIUIEKC MPU3HAETCS HEABUKUMOCTBIO, 0OBEKTOM
npaBa COOCTBEHHOCTH.

[Ipu 3TOM KaTteropusi «IpeAnpusaTHe» paccMaTpPUBAETCS KaK KOMMEpUYecKas
opranmzauus (ct. 308 — 312 T'K PT, cr. 2 ®3 «O rocyaapCTBEHHBIX U
MYHULMNAIBHBIX YHHUTAPHBIX NPEANPUATHAX»). B 3TUX HOpmax mOHATHE
«TPENNPUATHEY) TPAKTUYECKH COBIIAJACT C MOHATHE IOPUAMYECKOro JIMIA,
MOCKOJIbKY B LEJIOM JJI 3aKOHOJATENbCTBA XapaKTEPHO HCIOJIb30BAHUE 3TOU
KaTeropun Juisi O00O3HA4YeHHs OpraHu3auuid Bcex QopM COOCTBEHHOCTH U
opranu3annoHHoO — npaBoBeIX (opm. H. H. KoBaneBa cuuraer, yto ynotpebienue
HNOHSTUS TPEANPHUATHS B OTHOLICHHMH KOMMEPYECKHX OpraHu3aluii Bcex (Gpopm
COOCTBEHHOCTH XapaKTEpPHO JJISl IPABOBBIX aKTOB, UMEIOIINX aJMUHUCTPATUBHO —
NPaBOBYIO  HANpaBIEHHOCTb, 4YTO SIBJISIETCS  LEJIECOOOpa3HBIM M JIaXe
HEOOXOIUMBIM.

Tnaa 1 «Ananus cutyamum» CrpaTernu ped)OpPMHPOBAHHS CHCTEMBI FOCYIAPCTBEHHOTO yIpaBieHus PecryGmuiki
Tamxukucran Ha 2005 - 2015r.», yrBepxkaenHoe Ykasom [pesunenta PT ot 15. 03. 2006r., Ne 1713. // [DnektpoH.
pecype] /l AJUTUS : Lentpanus. 6ank npaBoBoi uHpopManuu PecnyOnuku Tamkukucran. Bepeus 6.0 /M — Bo
foctunun Pecriy6nuku Tamkukuctan. — Jyman6e, 2015.— 1 anextpow. onr. auck (CD — ROM).
? Kosanesa H. H. AIIMMHUCTPAaTHBHO — NPABOBOM CTAaTyC MPEINPUATHHA: TCC. HA CONCKAaHUE YUEHOW CTEell. KaHI.
topuj. Hayk. Caparos, 2001. C. 18.
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C Takoil mMO3UMLMU AaBTOpA COMVIACUTHCS HeNb3s. OpraHu3alHOHHO —
IpaBOBbIE (OPMBI FOPUIMYECKUX JIMLl SIBJISIIOTCS BaXXKHBIMM ~ MHCTUTYTaMU
rpaXKJAaHCKOro mpasa. VX wucnonp3oBaHMe B JPYyrux OTpacisx IpaBa U
3aKOHOJATEIbCTBA JIOJXKHO COOTBETCTBOBATH CMBICILY IpaXXJaHCKO-IIPaBOBOM
TpakTOBKH. CHOpHBIM SBIS€TCS  MPEICTAaBIEHUE O TOM, YTO KaTeropus
CIOPUIMYECKOE JIMIIO» HCMOJIB3YETCS I XapaKTEPUCTHKU «YACTHOMPABOBBIX
BO3MOYKHOCTE IOpHAMYECKOro muua».” HaMm mnpexacraBisieTcsi, 4YTO MOHATHE
IOPUIUYECKOTO JIMIA SIBISETCS KPYIHBIM JTOCTH)KEHUEM LUBHJINCTUYECKOM MBICTU
U OHO MMeeT OOILIENpPaBOBOM XapakTep, 00eCIeUnBaAIOIUI yCTONUYNBOE pa3BUTHE
BCEU MIPABOBOW CUCTEMBI.

[Io HameMy MHEHHIO MCIOJIb30BAHUE KATETOPHUH IIPEANPHUATHEY» B LEIAX
0003HaUYEHUs BCEX KOMMEPYECKMX OpraHM3alMil sBJIAETCA  CIEICTBUEM
HEJIOTIOHMMAaHHsl CYIIHOCTH IOpUAMYECKOro juna. FOpuaudeckoe JIMLO — 3TO HE
NpEeANnpUsATHE, a OpraHu3alus, KOTopas UMEET B COOCTBEHHOCTH, XO35IIICTBEHHOM
BEJICHUM, OTIEPATUBHOM YIIPaBJICHUM U MHOM IpaBe 000COOJICHHOE UMYIIIECTBO U
OTBEYAET IO CBOMM 0053aTEIbCTBAM 3TUM MMYILECTBOM, MOKET OT CBOEr0 UMEHU
npuoOperaTb W OCYLIECTBISATh UMYIIECTBEHHbIE M  HEUMYLICCTBEHHbIE
IpaX/IaHCKHE IIpaBa, HECTH OOS3aHHOCTH, a TaKXKE€ HMEET MPOLECCyalbHYIO
IpaBoCyOBEKTHOCTh. Eciii yHUTapHOE NpeAnpusTue COOTBETCTBYET TPEOOBAHUSAM
IOPUIMYECKON JINYHOCTU OOUIECTBEHHOM JAEATEIBbHOCTH, TO OHO MOXET OBITh
3apErUCTPUPOBAHO B KauyecTBE OCOOOW pPa3HOBUIHOCTU HOPUIUYECKOIO JIMIA.
[Ipyyem yHHUTapHOE MPEAIPUATHE SABISAETCS PA3HOBUIHOCTBIO OPraHM3alUH, a HE
TOJIBKO KOMMEpYECKOM opraHu3auud. IIpm 3TOM 3HAYEHUM YKa3aHHOE CJIOBO
NPENONPENEINIO XapaKTep OCYIIECTBIAEMOW OpraHu3alel JeaTeIbHOCTH:
IIPOU3BOJCTBO TOBAapOB, BBIIOJIHEHUE padOT, OKa3aHWE YCIAYr. YHHUTapHOE
npeanpustie B coorBeTcTBUM ¢ cT. 20 3akoHa PT «O rocynapCTBEHHBIX
NPEANpUATUIX» MOXKET JACHCTBOBaTh B CIEAYIOLIUX cdepaX SKOHOMUYECKON
NeSATETbHOCTH:

— pa3paboTka, MPOM3BOJCTBO, TPAHCIOPTUPOBKA MPOIYKIUU I HYXK]I
rocyJiapcTBa M3 YHCIIa BOOPY)KCHHS, BOCHHOT'O CHApSIKCHUS, BOCHHON TCXHHKH,
JPYroro BOCHHOI'O0 HMYIIECTBA, KOMIUICKTYIOIIHMX C ICJIbI0 COBEPIIICHCTBOBAHUS
o6opoHOocTIocOOHOCTH 1 Oe3omacHocTH PT;

— JnukBUAanus (YHUUTOXKEHHWE, YTUIIM3AlMs, 3aXOpPOHEHUE) M nepepadoTka
BBICBOOOKIAEMBIX BOEHHO — TEXHUUYECKHUX CPE/ICTB;

— J100bIya, MPOM3BO/ICTBO, TPaHCIIOPTUPOBKA, nepepadboTKa,
3aXOpOHEHHME, pealM3alMs ypaHa W JPYrMX pPaJuOaKTUBHBIX MAaT€pHUAIOB B
pa3Mepe, TPEBBIMIAIONIEM HOPMBI WX HCIOJIb30BaHUS 0€3 He0OXOJAMMOCTH
WCIOJIb30BaHUs CIIEHUABHBIX 3aIUTHBIX CPEACTB;

3 Teopwust rocynapcTsa u nmpaBa: yueOHuk / nox pea. Mapyenko M. H. M. 3epnano, 2009. C. 750.
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— U3TOTOBJICHUC KW pCain3alus NPOAYKIHNH, conepn{ameﬁ PaaArOAKTUBHLIC
BCIICCTBA B KOJMYCCTBAX, IPCBLIMIAIOIIKUX HOPMY, AOIMYCTUMYIO I HX
HCITOJIb30BaHUs 0€e3 HGO6XOI[I/IMOCTI/I IPHUMCHCHU CIICHUAJIbHBIX CPCIACTB 3allUThI,

— U3TOTOBJICHHE U pealu3alysi MEIUKAMEHTOB, JICKAPCTBEHHBIX CPEACTB U
Je4eOHBIX MpenapaToB, MEIUIIMHCKOTO 000PYI0BaHUS M1 HHCTPYMEHTAapHS,

— OCYILECTBJICHUE XO3SHUCTBEHHOM MIESATENBHOCTU B cepax, OTHECEHHBIX K
roCyAapCTBEHHOW MOHOMOJINH;

- OCYIICCTBJIICHHE XO3SHUCTBEHHON ICATEIHPHOCTH B 00JIACTH CHAOKCHUS
AIEKTPOIHEPTUEN, BOJIOM, TEILNIOM U Ta30M;

— OKa3aHUE YCIYr KEJIE3HOJAOPOKHBIM M OONIECTBEHHBIM TPAaHCIOPTOM,
aBUAIIMOHHBIMU TPY30BBIMH U MACCAXKUPCKUMU MEPEBO3KAMU;

— OKa3zaHue ycIyr CcBs3u (B TOM  4YHCI€ M  TOYTOBOM) |
TEJICKOMMYHUKAIIMMA,  JKCIUTyaTalusl pPecrnyOJMKAaHCKUX M MEXIyHapOIHBIX
JIMHUU CBSI3H;

— OKa3aHue YCIyr B 00JIACTU KOMMYHAJIbHOTO M JKWJIMIHOTO XO3SHCTBa, a
TaK)K€ JPYIMX CHCTEM HKH3HEOOECHEUeHHUs PECHyOJIMKAaHCKOW W MECTHOU
UH(DPACTPYKTYp, KOTOpbIE B CHJIY CBOET0 €CTECTBEHHOTO  MOHOINOJIBHOIO
MOJIOKEHUS W COLMAIBHO — YKOHOMHYECKON 3HAYUMOCTH TpeOyeT MpsSMOro
rOCYAapCTBEHHOTO YIIPaBJICHUS;

— B oOsacth OAaHKOBCKOW, CTpaxOoBOM M HWHOM KpPeAUTHO — (PMHAHCOBOM
JeSITeJIbHOCTH;

— OCYUIIECTBJICHUE  MPOU3BOJACTBEHHO — XO3SIMCTBEHHOW  JICSITEIIBHOCTH B
o0JlacTh 37paBOOXPAHCHUS, OXPaHbl MPUPOABI, OOpa30BaHUS, COIMATBLHOU
3alUThl, HAYKH, KYJIbTYPHI U CIIOPTA;

— OCYUIIECTBJICHUE TIPOU3BOJACTBEHHO — XO3SIMCTBEHHOW  JICSITEJIBHOCTH B
oOnacTu  TeneBHJeHHUS (B TOM 4YHClIe KaOEIbHOr0) W paguoOBEIIAHMS,
U3/1aTeJIbCKON U OJUTPAPUIECKON 1eATeTbHOCTH;

— OCYIIECTBJICHUE WHOM NMPOU3BOIACTBEHHO — XO3IMCTBEHHOM JESITEIIBHOCTH,
npeaycMoTpeHHon — mnaHamu  [IpaButensctBa  PT [0 COLUHUAIBHO —
SKOHOMHUYECKOMY Pa3BUTHIO;

— B IpYrux cepax AesiTeNbHOCTA B COOTBETCTBUU C 3aKOHOAATENbCTBOM PT.

Kak BbITEKaeT M3 3TUX MNOJIOKEHUI, YHUTApPHOE NPEINPHUATUE CO3MAETCS C
LENbI0 YAOBJIETBOPEHUsI IyOJIMYHBIX HHTEPECOB TOCYJApCTBa, a HE C LEJIbIO
NOJIyYeHUsS] MPUObUIM, JIbIOT WM KommneHcauui. [loaToMy uisi XapakTepUCTUKHU
BUJIOB JEATENBHOCTA YHUTAPHOTO MPEANPUITUS UCIIOJIb3YETCS CIOBOCOUYETAHUE HE
KOMMeEpYecKas, a IPOU3BOJCTBEHHO — XO34WCTBEHHas JeATeNbHOCTh. OHO
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HaIIpaBJIEHO HE Ha JIIOObIE BUJBI JIE€ATEIBHOCTH, & TOJBKO JIMIIb HA T€, KOTOpHIE
OyIyT COOTBETCTBOBATH (DYHKIMSIM, BO3JIara€MbIM Ha TOCYJIapCTBO HAPOJIOM.
Konctutynus PT npoBosriamaer TaJKUKUCTaH CyBEPEHHBIM, JEMOKPATUUYECKUM,
MIPAaBOBBIM, CBE€TCKMUM M YHUTapHbIM rocynapctBoMm. Ilo ero 3ambiciy
TamKuKuCcTaH JOHKHA OBITh COLMUAIBHBIM TOCYIapCTBOM, CO3/AIOIINM YCJIOBHS,
oOecreunBaoNre JOCTONHYIO KU3Hb U CBOOOJHOE Pa3BUTHE KaXKIOTO YEJIOBEKa
(ct. 1). B mem mnpoBo3riamaercs MOJIMTUYECKOE M HJEOJOTHYECKOE
MHOTrooOpasue, OTAEJIIEHHE PEIUTHO3HbIX OpraHu3aluid OT TrOCYyJapcTBa,
rapaHTHPYETCsl CBO0O]1a SKOHOMUYECKON U MPEATPUHUMATENBCKON AESITEIBHOCTH,
paBHOIIpaBUE U MPaBOBas 3allUTa COOCTBEHHOCTH, B TOM YHCIIE YacTHOW (cT. 8,
12.). Baxnoit nmna Tamxukucrana susiercss cT. 13 Konctutynuu, kortopas
3aKpenuiia 3eMi0, €€ Henpa, BOAY, BO3AYIIHOE IPOCTPAHCTBO, XWUBOTHBIA WU
PaCTUTENIbHBIA MHpP W JAPYrM€ IPUPOJIHBIE PECYPCHl KAK HCKIIOYUTEIBHYIO
COOCTBEHHOCTb rocyaapcrsa. B Heil rapanTupyercs 3p(peKTUBHOE UCIIOIB30BAHUE
3TUX PECYpcOB B MHTepecax Hapoja. [losTomy rocynapctBo o0s3aHO HalpaBisTh
OTU pECypCchl HaJ CO3JaHUEM  COLMAIBHO — OPHUEHTUPOBAHHON PBIHOYHOU
DKOHOMHKH. A 3TO MOJIPa3yMeBAET CIEAYIOIIEE:

a) UWHCTUTYIMOHAJIbHOE  MpeoOpa3oBaHME U  COBEPIICHCTBOBAHUE
rOCyJJapCTBEHHOT'O YIPABJICHUS;

0) co3maHre COBPEMEHHOW KOHKYPEHTHOM cpejibl Ha BHYTPEHHEM PBIHKE U
MOBBIIEHUE JTUKBUIHOCTU TPOU3BOUMON MTPOAYKIUY;

B) IIOCTEIICHHOE IIPEOJIOJICHHUE CHIPHEBOM HANPaBJICHHOCTH B CTPYKTYype
SKOHOMHUKH;

r) o0ecreyeHue 3aHATOCTH TPYAOBBIX PECYPCOB, pePOPMUPOBAHUE CUCTEMBI
3apa0OTHOM TJIAThl U IEHCUOHHOTO 00ECIIEYEHUS.

['ocymapcTBO HE TONBKO HMMEET TMPaBO  CO34aBaTh  COLUMAIBHO  —
OPUEHTUPOBAHHYIO PRIHOYHYIO SKOHOMHUKY, HO, U 00513aHO COOII0/IaTh TpeOOBaHHE
XapTuum >KOHOMHYECKMX MpaB U 00sf3aHHOCTEW rocyAapcTB, mpuHsTon 12. 12.
1974r., Ha uieHapHoM 3acefanuu 29 — it ceccun ['enepanbHoil Accambien OOH.
B coorBerctBun co cr. 7 Xaptuum: «Kaxmoe rocygapCcTBO HECET OCHOBHYIO
OTBETCTBEHHOCTb 3a COJIEUCTBUE YKOHOMHUYECKOMY, COLUAIBHOMY U KYJIbTYPHOMY
pa3BUTHIO cBoero Haponaa. C 3TOH LENpI0 KaXJ0€ rocyAapcTBO MMEET MPaBO U
HECET OTBETCTBEHHOCTh 3a BBHIOOp IeJied U CPEACTB Pa3BUTHS, MOJHYIO
MOOWJIM3AalMI0 U MCIOJB30BAHME  CBOHUX  PECYPCOB,  OCYUIECTBIICHHE
IPOrPECCUBHBIX IKOHOMUYECKHX M COLHMAIbHBIX pedopM, a Takke oOecrieueHue
IIOJIHOTO Y4YacTHsl CBOEro Hapojda B IMPOLECCE W BbINOAAX pas3BuThd. Bcee
rocyAapcTBa 00s3aHbl, UHIAUBUIYAIbHO U COBMECTHO COTPYAHUYATh, C TEM, YTOOBI
YCTPAaHUTh  MPEMSITCTBUS, KOTOpblE  MEMIAI0T TaKoW  MOOWIM3auuMu U
WCIIOJIb30BaHUION.

[lo cpaBHEHMIO C OJTaTHUCTCKOM M JMOEpaTbHOM MOJENU HIKOHOMMKH,
COLIMAJIbHO — OPUEHTUPOBAHHAS SKOHOMHUKA, PAIMOHAJIBHO MPUMEHSET PHIHOYHBIE
Y TOCYJApCTBEHHbIE MEXaHU3Mbl BO3JEHCTBUS, B KOTOPBIX HEPEIKO COYETAKOTCS
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WM TEPUOJUYECKU CMEHSIOT APYr Apyra pasM4Hble MOJEIH 3KOHOMUKH U
PBIHOYHBIE HHCTUTYThI HAXOJATCS HA CTaAUU CTaHOBJIEHUS. OJHAKO rocyaapcTBO
BBICTYNAE€T KakK CYOBEKT, pEryjJupyromuid OOIIeCTBEHHbIE OTHOIICHHS, B
YaCTHOCTHU B 00J1aCTH SKOHOMUKHU. A TIPABOBOE PETyJIUPOBAHUE — 3TO BO3JCHCTBUE
rocyJ1apcTBa Ha SKOHOMMKY IPH IMOMOIIY NPaBOBBIX Npeanucanuil. [loatomy ono
SBISIETCS OAHOW H3 (OPM TOCYAAPCTBEHHOTO PETYIUPOBAHUA IKOHOMHUKH.
WHCTUTYT BEWIHBIX MpaB SBISIETCA OCHOBHBIM 3JIEMEHTOM T'OCYIAapCTBEHHOTO
perynvpoBaHus ASKOHOMUKH. OpHako g (GOPMHUPOBAHHUS COLMATIBHO —
OPUEHTUPOBAHHON KOHOMMKH OJIHOTO BEIIHOTO IpaBa mMaio. B HacTosee Bpems
BaKHEUITUM (haKTOPOM MPOU3BOJICTBA U PA3BUTHUS TPOU3BOAUTEIBHBIX CHII, KPOME
KJIACCUYECKUX Tpex (TpyHd, KamuTan, 3eMJisl), CTaHOBUTCS aKTyaJlbHas
uHpopMalusi. ITO 03HAYAET, YTO COBPEMEHHOE MPOU3BOJICTBO TPEOYET BBICIIMX
YPOBHEH UCIHOJIb30BaHUSI O0OBEKTOB UHTEILIEKTYaIbHOM coOCcTBEHHOCTH. Kaxxnomy
IIPEIOCTABIEHO MPAaBO HAa CBOOOJHOE y4acTHE B KyJIbTYPHOW >KM3HU OOIIECTBA,
XyIOKECTBEHHOM, HAYYHOM M TEXHUYECKOM TBOPUYECTBE M HCIIOIB30BAHUS MX
noctkeHnd. KylbTypHblE M AyXOBHBIE LIEHHOCTH OXPAaHSAIOTCSA T'OCYIAapPCTBOM.
WuTennexryanpbHas COOCTBEHHOCTh HAXOJUTCS MOJ 3amuroil 3akoHa (cT. 40
Koucrurymuu PT).

B3auMoCBsA3p M B3aMMOJEWCTBUE TpHUAIAbl «TOCYAApCTBO — IIPaBO —
DKOHOMHKa» HH B KOEM CIIy4a€ HeNIb3s MPEICTaBISITh OJHOCTOPOHHE U
YOPOILIEHHO. DTO CIOXKHBIM NPOLECC, B KOTOPOM KpPOME TIOCyJapcTBa WM IpaBa,
Y4acTBYIOT M  JPYrM€ D3JE€MEHTbl HAJICTPOMKM  OOIIECTBA:  JAYXOBHBIE,
MTOJIMTUYECKHUE, HAMOHAJIBHBIC, dTHUYECKHE. V1 B TaHHOM BONpPOCE HE CIENYET
yIyCcKaTh U3 BUY U OOpaTHOE BO3/IEUCTBHE IOCYIaPCTBA HA IKOHOMHUKY.

[IpoBeneHHBIM aHamM3 IOKAa3bIBA€T, YTO YHHUTAPHOE NPEANPUATHE B
TpanchopMarioHHON skoHOMuke PT  sBhsercs oo M3 Beaymmx Qopm
OCYILIECTBIICHUS MpaBa COOCTBEHHOCTH rocyaapctBa. OHO COCTaBIIsIET OCHOBHOE
3BE€HO T'OCYJApCTBEHHOI'O CEKTOpa 3KOHOMHKHU. OJHAKO YHUTApHOE MPEIIPUSITHE
HE SBJIIETCA IOHATUEM OIJHOYPOBHEBOIO 3HA4YEHUs1 C TOCYAapCTBEHHBIM
CEKTOPOM JKOHOMMKH. XOTs YHUTApHOE MPEANPUATHE YCWIMBAET POJb
rocy/lapcTBa HE TOJIbKO KakK peryisaropa HauOosiee 3HAUYMMBIX OOIIECTBEHHBIX
OTHOUIEHUH, HO W KakK cOOCTBeHHHKA. [IOHSATHO, YTO B YCIOBUAX KpHU3HCa
YCUJIMBAETCS POJb TOCYAApCTBA, OJHAKO 3TO HE O3HAYAET, YTO BCE CTOPOHBI
OOIIECTBEHHOM KM3HU MOJIEKUT OrOCYapCTBICHHIO. Llenb rocy1apcTBEHHOCTH —
o0ecrieueHrne YypaBHOBEIIEHHOTO OajlaHca MEXIy YacTHBIM M OOIIEeCTBEHHBIM
MHTEpeCcOM. B 3TOM M 3akiroyaercs COBpPEMEHHAas MOJEIb IPABOBOU IOJUTHKHU.
Takass monuMTHMKa yCHellHa W co3JaeT obiee 0aro, €ciad OHO COOTBETCTBYET
CJIEAYIOIIMM OCHOBHBIM HAIIPABJICHUAM IIPABOBOI0 Iporpecca:

— o0oraimieHrue MO3UTHBHOTO IpaBa €CTECTBEHHO — IPABOBBIMH HICIMH H
IIEHHOCTSIMU;

— YTBEpXACHHUE HAa4yaJl IIPaBOBOI0O TOCYAapCTBa;

— BO3BBIIICHUC YaCTHOI'O IIpaBa,
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4
— BO3BBIIICHHUEC U PAa3BUTHC ITPABOCY M.

[Iponomkas cBoM paccykaeHusl 00 YHUTAPHBIX MPEIIPUITHII MOXKHO CKa3aTh,
YTO MX JIeATEIbHOCTh CBSi3aHA C PEIICHHEM psiia BaXXHBIX OOIIECTBEHHBIX
npo0seM, K YUCITy KOTOPBIX CIeAyeT OTHECTH:

1) IUIAaHOBOC H HOCJIICBOC HCIIOJIB30BAHUC T'OCYAAPCTBCHHOI'O HMYIICCTBA B
Ka49CCTBC IOPUANYICCKOI'O JIHUIA, CY6T)CKT3. ImpaBa XO03SICTBEHHOTO BCICHUA,

2) mpOM3BOACTBO OTACIBHBIX BHJIOB MPOIYKIUI, U3BATOW M3 000pOTa WM
OTPaHUYEHHO 00OPOTOCTIOCOOHOM;

3) ocCyImIecTBICHUE ACSITEIBHOCTH TI0 MPOU3BOJCTBY TOBAPOB, BBHIMOJIHEHUIO
paboT, OKa3aHWIO YCIyr TPU HEMOCPEICTBEHHOW (UHAHCOBON MOMIEPIKKE
TOCY/IapCTBa B IEJIAX PEIICHHS COIMAIBHBIX MTPOOIIEM.

Takum oOpazoM, yHUTaApHOE TPEANPHUATHE HE «KOMMEPYECKOE JIHIIO0
rocyaapcTBay, a ocobas IOpUaUYecKas JMYHOCTh, HAJEICHHBIA KOMITJICKCHBIM
MIPaBOBBIM CTATyCOM, BBIPAXKAIOUIUICS B TOM, YTO OHO OJTHOBPEMEHHO BBICTYIAET
B IPaKJIaHCKOM 00OpOTE OT CBOETO MMEHHU M B CBOUX MHTEpEcax, U B MHTEpecax
rocyaapcTaa.
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YHurapHoe npeanpusirue

B cratbe aBTOp B KpaTKOM H3JIOKEHUH ONPEACIISIET CBOKO TMO3UIUIO 10
CIIOPHOMY BOMNPOCY O CYIIHOCTH YHUTapHOTo mnpennpuarus. [lo ero MHeHwro,
YHUTApHOE MPEANPUATHEC HE «KOMMEPUYECKOE JHUII0 TOCyIapcTBa», a ocobas
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punandcCKas JMYIHOCTD, HaI[eJ'IeHHBII\/'I KOMIIJICKCHBIM IIPAaBOBBIM CTAaTyCOM,
BBIpa}KaIOHIHﬁCH B TOM, 4YTO OHO OJHOBPCMCHHO BBLICTYIIACT B TI'Pa’XKJaHCKOM
060pOT€ OT CBOCTO UMCHHU M B CBOUX MHTCPCCAX, U B HHTCPCCAX IoCyaapCTBa.

Gayurov Sh. C.

The summary
The unitary enterprise

The author in the summary determines its position on the contentious issue of
the essence of the unitary enterprise. According to him, the unitary enterprise
"commercial entity of the State,” and a special legal personality, endowed with a
complex legal status, reflected in the fact that it simultaneously acts in public
circulation on its own behalf and in their interests and in the interests of the state.

Poabd Kuunep”
Te3uChbl OTHOCHTEILHO CTATYCA AJBOKATA B PHIHOYHON JKOHOMHKE

Kuwuesbie cJIOBa: aJBOKar, JIOTOBOD, TOBapHBII o0oporT,
IMPaBOOXPAHUTCIIbHASA ACATCIIBHOCTb, TOHOPApP, 3aKOH, 013060;[3 A0T0BOpa

Key words: attorney, contract, trade turnover, law enforcement, the fee, the
law, freedom of contract

1. B pbIHOYHOI S5KOHOMUKE LIEHTPATbHBIM HHCTPYMEHTOM 000pOTa TOBapOB U
YCIIyT sIBJsieTCst JoroBop. JItobast u3 TpaHcaKIMii, MPOUCXOASAIINX MUJUTHOHKI pa3 B
MOBCEHEBHON JKU3HU MEXAYy (GU3HMUECKUMU M IOPUIAYECKUMH JIUIAMUA Kak
YacTHOTO TpaBa, TaK M MyOJWYHOTO TMpaBa, TpeOyeT Haau4us J0roBopa, o
KOTOPOM  CTOPOHaM HEOOXOJHUMO JIOTOBOPHUTHCS, KOTOPBIA  HEOOXOIUMO
3aKJTIOYUTh M UCIOJIHUTH. B abcoitoTHOM OOJBIIMHCTBE CIIy4aeB, HAMpPUMED,
KOT/Ia B TTOBCETHEBHOM JKMU3HH MOKYMAIOTCS, IEPEHUMAIOTCS U TYT K€ HAIMYHBIMU
OTUTAYMBAIOTCS XJieO, OBOIIM, OWJIET Ha MPOe3]l B aBTOOyce W T.I., BEPOSITHO,
YUYaCTHUKHA pBIHKA COBEpIICHO HE OCO3HAIOT, YTO OHHU OCYIIECTBISIOT
KOMIUIEKCHBI FOPUAMYECKUM Tporiecc. B apyrux ciydasx, Hampumep, IpuU
MOKYTIKE WJIM HalMe KWIbS, MPH 3aKIIOYEHUH JOTOBOpAa O CTPAXOBAHUM WITU
JIOTOBOpA ¢ OAHKOM, MPHU MPOBEJECHUU MEPETOBOPOB MO «COTJANICHUSIM O pa3zelie
razoBor mponykuuu» (Gas product sharing agreements, cokp. «PSAy»), npu
NPUHATUNA KaKOTO-TMOO TPEANnpusiTUs, TpeOyeTcs TIHIATeNbHO NPOAyMaTh BCE
BOIPOCHI, cOOpaTh OONBIIOE KOJIMYECTBO MUH(OpMAIMK O TMpeaMeTre, mapTHepe,
(dakTUYecKol W IOPUIUYECKON cpele JoroBopa, OCO3HAHHOTO 00ecreyeHUs
paBHOBECHsI MHTEPECOB M PHUCKOB, HAOIIOACHMS 3a HCIIOJHEHUEM J0roBopa. B

.
IIpodeccop bpemenckoro yauBepcutera, I'epmanus
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TaKMX CJIy4dasx 3a4acTyl0 o00s3aTeIhbHO HEOOXOAMMO HAIWYUE BBICOKOU
npohecCHOHATEHON KOMITETEHITHH.

2. JloroBOpHBIC OTHOIIEHUS B PBIHOYHOH HSKOHOMHKE JOTOJHSIOTCS
00513aTeTbCTBEHHBIMU OTHOIIICHUSIMH, TPEIYCMOTPEHHBIMH IO 3aKOHY, TaKUMH,
HaIpuMep, Kak HEOCHOBATEIbHOE 000TaIllEeHUE WM COBEPIIICHUE TPECTYIUICHHUS, a
TaKKe JApPyrue TPETyCMOTPECHHBIC 3aKOHOM WMYIIECTBEHHBIC OTHOIICHUA U
HEUMYIIECTBEHHBIC OTHOIIICHUS, HAIPUMEP, OTHOIICHHUS B CEMbE MEXKAY MYXEM U
YKEHOU, POIUTEIISIMUA M IETbMH, HACJICTHUKAMU U HACJICIOAATEeIISIMA. 3/1eCh TAKKe
OYEHBb YaCTO BCE MIPOCTO U MOHSATHO W CKJIAJIBIBACTCS TTOUTH «aBTOMATHYECKU», HO
B 9TUX cdepax OBIBAIOT TaKXKE YPE3BBIUAWHO CIIOXKHBIC TIOJOKEHHS, KOTa
HEOOXOMMMO COalaHCUPOBATh CIIOPHBIE HWHTEPEChl HA YPOBHE paBEHCTBA U
TpebyeTcs mpodecCuOHATbHASI KOHCYIIbTAITHA.

3. Bo Bcex O3THX OTHONICHUSX W TOJOKEHHUSAX BEChMa CYIIECTBCHHYIO
(GYHKIHIO BBITIONHSET aJJBOKAT. DTO HE KacaeTCsl pyTUHHBIX C/IEJIOK MOBCEAHEBHOM
YKU3HH, KOTOPBIE MPOUCXOASAT MUJUIMOHBI pa3, TIe MEPEroBOPHI MO JIOTOBOPY, €ro
3aKJIIOYEHUE U MCIOJHEHUE MPAKTUYECKU cOoBManaroT. OHAKO 3TO BEPHO B €IIe
OOJbIIeH CTENEeHW B KOMIUICKCHBIX JIETIOBBIX M UMYIIECTBEHHBIX OTHOIICHUSX, B
KOTOPBIX ~ HMMEET MECTO CTOJIKHOBEHHE HMHTEPECOB, PACXOXKJCHHE B
MPEICTABICHUSIX U HEOOXOIUMO IPUBECTH B PABHOBECUE PUCKHU.

4. Takasi cuTyaluss MOXET CJIOXHUTHCSA IOCIE BO3HUKHOBEHHUS KOH(DIMKTA
MEXIy CTOpOHaMH. B TakoM cilydae CTOPOHBI HAHMMAIOT aJBOKATOB JJIS TOWICKA
TAKOrO0 pEHIeHUs] KOH(IMKTA C JPYyroil CTOPOHOH, KOTOpPOE OTBEYAET €€
COOTBETCTBYIOIIUM HMHTEpPEcaM. DTO MOXKET MPOUCXOIUTH B (popMe MPOBEICHHUS
IOPUIUYECKH OOOCHOBAaHHBIX TICPETOBOPOB B IIESIX JOCTHIKEHUS MHUPHOTO
yYpeTyJIMPOBaHUs CIopa. ITO MOXKET MPOWCXOAWTh B BUIAE (OpPMaTU30BAHHOU
MIPOLIETyPhl MEIUAIMN WM WHOTO YJIOKHBAHUS CIIOpa, NMPEICTaBIISIONIET0 co00i
abTEPHATUBY CYACOHOMY TIPOIIECCY U TOITOMY OOO03HAYaeMOTO 4YacTo Kak
«aNbTepHATUBHOE yJa)XUBaHUE CIIOpOBy». M, HaKOHEI], 3TO MOXKET MPOUCXOAUTH B
paMKax CIOPHOTO MPOM3BOJCTBA MO JAHHOMY JIey B CyJ€ WIH B TPETEHCKOM
cyle. OTOT KpYIHBIM paszen JeATelbHOCTH aJBOKaTa Ha3bIBACTCS CyAeOHO-
NICUXOJIOTUYECKON nesTenbHOocThi0 (HeMm. «forensische Tatigkeity); B anrio-
CaKCOHCKOM CJIOBOYMOTPEOJICHUH aJIBOKaTa, CIECIUATU3UPYIONIErocsl Ha OKa3aHue
MOMOIIIM B paspenieHud KoH(uukToB, «litigation lawyery. Tem cambIM
MOTUEPKUBACTCS TO, YTO IS PEIICHHWS OJTUX 3aJad HapsAay C XOpomiei
IOpUINYECKON KBanmudukamuein TpeOyroTes CrelUalIbHbIe CTOCOOHOCTH, KOTOPbhIC
MOTYT 3aKJIIO4YaThCid B OOJACTH TICUXOJIOTMH, B YaCTHOCTH, B YyMEJIOCTH H
HACTOMYMBOCTH B PACKPBITHUH, YIOPSIOYUBAHUM W TIPE3CHTAIIUU (DAKTUUCCKUX
00CTOATENILCTB KOH(IIMKTA, OOCTOSITEILCTB J€Jia, J0Ka3aTelbCTB. B pBIHOYHBIX
OTHONICHUSX, XapaKTEPU3YIONIUXCSI CBOOOOM OTOBOpA M JICIIEHTPAITM30BAHHOM
COOCTBEHHOCTBIO, CTOPOHBI CaMU HECYT OTBETCTBEHHOCTh 3a OCYIIECTBIICHHE
cBoux wuHTEepecoB. OHUM caMH [JIOJDKHBI BBIpaKaTb CBOU HMHTEPECH W
dbopMyIMpoBaTh WX B IOPUAMYECKH OOOCHOBAHHOM 3asIBICHHH, KOTOPOM
OCHOBBIBAETCS HA HOPME 3aKOHA, B KOTOPOH 3aKPETUIEHO COOTBETCTBYIOIIEE MTPABO
TpeOOBaHMsI; OHHM JOJKHBI  PACKPBITh (aKTHUECKHE OOCTOSTEIhCTBA U

126



MPEACTaBUTh JoKa3aTeabcTBa. CyIIECTBOBABIINIA B COBETCKOE BpPEMS MPUHITUII
BBISICHEHHsSI CyJIOM HCTHHBI TIO €Ny, KOTJla Ha CyJbI0 BO3jaraisach 00S3aHHOCTh
BBISICHUTH OOCTOSITEIBCTBA JIeJa, - YYKEPOJAHOE TEJIO B PHIHOYHOW dKOHOMHKE. B
KOMIUTIEKCHBIX KOH(IMKTaX CTOpOHA, HE MMEIOIIas IOPUANIECKOT0 00pa3oBaHus,
MIPAKTUYECKH HE B CHJIaX BBIMOJIHUTH ATH 00s513aTENbCTBA. AZIBOKAT, 0003HAYaeMBbIN
kak «litigation lawyer», BbIMONHAET 3TH 3aJadd IO 3aKaly M B MHTEpecax
COOTBETCTBYIOMIEH CTOpPOHBL. OUEBHIHO TO, YTO IOPUIAMYECKA KOMIIETCHTHAs
MOATOTOBKA MAaTEePHAIIOB KOH(IMKTA SIBISETCS OTPOMHOM MOMOIIBIO JUTSI CYIbH,
KOTOPOMY TIPE3CHTUPYIOTCS KaK (DAaKTUYECKHWE OCHOBAHUS, TaK M IOPUINYECKOE
n3Mepenne KoHdumkTa. Eciim 00e CTOPOHBI MPEACTABICHBI aBOKATAMH, CYAbS
MOXET OBITh YBEpEH B TOM, YTO JlaHHAs TPE3CHTAIUsl BKJIIOYAeT B ceOsl Bce
CIIOPHBIE aCIMEKThl C TOYKH 3PEHUS MHTEPECOB KaXKIOW M3 CTOPOH, M YTO Y HETO
JOCTaTOYHO MaTepuaja i BBIHECCHHs] PCIICHUS 10 JaHHOMY KOH(JIHKTY.
3akoHomarens TypKMEHHCTaHa B HACTOSIIMA MOMEHT paboTaeT HaJ BKIIOUCHUEM
ITHX COBPEMEHHBIX IPHHIIMIIOB B COBPEMEHHBIN [ pa)IaHCKO-IIPOIIeCCyambHbIH
Kojiekc. OHU TOYHO TakUM >K€ 00pa3oM JEHCTBYIOT U B CHUCTEME TPETEHCKUX
CYJIOB.

5. TlomkmroueHWe agBOKaTa MOXKET TaKXKe IOHAJAOO0UThCS, 4YTOOBI HE
JOITYCTHTh BO3HUKHOBECHHSI BO3MOYKHBIX KOH()JIMKTOB B JJOTOBOPHBIX OTHOIIICHUSX.
B ornauume OT CyneOHO-TICMXOJIOTMYECKON NESITeIbHOCTH TaKoe HU3MEpeHue
aJIBOKATCKOW  JCATCIBHOCTA  HA3BIBACTCS  IMPABOOXPAHUTEIBHOW  (HEM.
«kautelarische Tatigkeit»). B KOMIUIEKCHBIX JIOTOBOPHBIX OTHOILECHHSX, B
YaCTHOCTH, KOTJAa WX IEIbI0 SIBISETCS (HOPMUPOBAHHUE JOJITOCPOUYHBIX JIEITOBBIX
CBs3€H, HEOOXOAMMO YYHTHIBATh, OOECIIEUMBAIOT JIM HOPMBI [ pakIaHCKOTO
KOJCKCa HaaNeXKalmui OamaHC HMHTEPECOB WIJIM, €CIM OHH  SIBJISIFOTCS
JTUCTIO3UTUBHBIMUA, HEOOXOIMMO JIM WX TPUBEICHWE B COOTBETCTBHE C
KOHKPETHBIMHU JISIIOBEIMU OTHOIICHHUSMH. V1 BHOBH 00€ CTOPOHBI MM HECKOJIBKO
CTOPOH HaHWMAlOT aJBOKATOB B KAdeCTBE CBOWX TMPEICTABUTENEH, TO €CTh IS
coopa m 0OpabOTKM CBEACHUM, HMMECIONMIMX 3HAYCHHUE IS JOTOBOpA, TOYHOTO
bopMyIMpOBaHMsS CBOMX HHTEPECOB, MPOBEJICHUS MEPErOBOPOB U 0OECIICUCHUS
OanmaHca MEXIy CBOMMH WHTEpeCaMd W HMHTEpPECaMH JPYTUX B paMKax 3aKoHa.
[TockonbKy B PBIHOYHOW HIKOHOMHKE OSTOMCTHYHOE YBEIWYEHUE COOCTBEHHOU
BBITO/IBI U OTCTAWBAHUE COOCTBCHHBIX MHTEPECOB SBJISICTCS JICTUTHMHBIM, KaXKIbIH
U3 TMapTHEPOB IO JOTOBOPY HECET caM 00s3aHHOCTH (DOPMHPOBATH JETOBHIC
OTHONICHUS TaKMM 00pa3oM, 4TOOBI HE 0Ka3aThCS B MEHEE BBITOTHOM ITOJIOKCHUH.
OH HE MOXKET IojaraTbcs Ha TO, YTO €ro IapTHEP MPOSIBUT YECTHOCTD.
Bo3Hukaromme B pe3ysibTaTe 3TOT0 TPaH3aKIIMOHHBIC PacXoJbl, KaK, HapuMep,
TOHOpaphl aJBOKaTa, 3a4acTyl KOMIICHCUPYIOTCS TakuM (GOpMHUpPOBAHUEM
JIOTOBOpa, KOTOPOE HE TO3BOJISIET BO3HHUKHYTH IOPOTOCTOAIIEMY crmopy. S cam
paHbIlie paboTal B aJBOKATCKOM O0IOpO, KOTOPOE TOPAMIOCH TEM, YTO €My KpaiHe
pEAKO TPUXOAWIOCH oOpamarbcsi B cyA. HeoOXoIMMOCTh yperyiupoBaHUs
KaKoro-Jm00 KOH(JIMKTA B CyJle CUMTACTCS JOKA3aTeIhCTBOM TOTO, YTO JOTOBOP
HEe OBLT TPO3payHbIM M JOCTATOYHO XOPOIIO CHOPMYIMPOBAHHBIM, YTOOBI
W3HAYaJIBHO HE JOMYCTUTh BOSHUKHOBCHHS KOH(DIUKTOB.
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6. AZBOKaT B PHIHOYHON SKOHOMHKE SIBIISIETCSI YaCThIO CHUCTEMBI €Il U B
npyrom cMmeicie. OH caM, Oyayuu HocuTeneM cBoOOAHOM npodeccun, mpejaraet
yCIyI'd Ha pblHKE. Te, KTO WIIYyT COBETa, B MPHUHIUIIE CBOOOJHBI, CPAaBHUBATDH
npeajiaraeMble YCIyrd, yTOUHSATh UX 00bEM U JIOTOBapUBATHCS O HUX, a TAKXKE O
pa3Mepe U yCIOBUSX OIUIaThl TOHOpapa. B 3ToM ciydyae mMeeT MECTO TpaKIaHCKO-
MPaBOBOM JIOTOBOP, HA KOTOPBIM pacIpOCTPaHSIOTCS OOIIME TMOJO0KEHUS O
npaBoBbIX ciaenkax (cr. 75-165 I'K TypkmeHucrana), oOIIME MOJOXKCHUS
oOsi3arenscTBeHHOro mpaBa (cT. 330-500 I'K Typkmenucrana) u OCOOCHHbBIE
nosioxkeHuss o nopydenuu (cr. 721-735 I'K TypkmeHucrana). 910 — HOPMBI,
pEryIUpYyIOLe BHYTPEHHHE OTHOILUEHUS MEXIYy KIMEHTOM M aJIBOKaTOM, a He
JIOBEPEHHOCTh BBICTYNAaTh M JIEWCTBOBATH B CyA€ WA B MEPEroBOpax OT UMEHU
CTOPOHBI, TAIOIIEH 3aKa3.

7. Ecam y4yuThIBaTh TakylO KIACCH(PUKALMIO JOTOBOPHBIX OTHOLIEHUH, TO
CTAHOBUTCSI OYEBHIHBIM, 4YTO B MPUHIUIIE KAaK TOCyJapCcTBY, TaK U
npo(eCCHOHANBHBIM ~ OpPraHu3alusM HE CJeIyeT BMEIIMBATbCA B  HHX.
HeoOxoaumo npeaocTaBuTh HHAMBUAYAIbHBIM CTOPOHAM IPaBO BbIOOpA a/lBOKATa
U BCTYIUIEHMS C HUM B JOTOBOpPHBbIE OTHOIIEHHUsA. B mnpuHuune HeoOX0oauMo
IIPENOCTaBUTh CAaMOMY PBIHKY OLICHHTh KadeCTBO YCIYr aJBOKaTa: TOT, KTO
IOPEIOCTaBIAET IUIOXO€ KayecTBO, OYyJEeT MojdydaTh 3aka3bl HE 4YacTo U CO
BpEMEHEM YHIET ¢ phiHKa. HO 3TO — He BCE: MOCKOJIbKY peub UJeT 00 OOBIYHBIX
0053aTENIbCTBEHHO-TIPABOBBIX JIOTOBOPHBIX OTHOUIEHUSX, aJBOKAT, pa3yMeeTcs,
HECET TPa)XKAaHCKO-NPABOBYID MATEPUAIbHYI0 OTBETCTBEHHOCTh IIEPE]l CBOUM
KJIMeHTOM. Ecnu agBokaT He pa3bsCHUI CBOEMY KIHMEHTY PHUCK KaKoW-TMOO
CHIEJIKM, €ClIi He OOpaTWj €ro BHHMAaHHS Ha CHEHUATbHYIO NPAKTUKY pPaOOTHI
rOCYAapCTBEHHBIX OpPraHOB W YKA3bIBAET CTPATETMU MPEOJOJECHUS, €CIU He
oOpaThJI BHUMaHUS Ha YIrpO3y MCTEUEHUs CPOKA TABHOCTHU MPABONPUTSI3AHUSA, €CIH
HE COBEPIIWJ JCUCTBUI O MPEAbIBICHUIO BO3MOXKHBIX PErPEeCCHBIX TPEOOBaHMI
[0 OTHOUIEHUIO K TPETBUM JIMIAM, €CJIIM HE PA3BSCHUI KIUEHTY BO3MOXKHYIO
HUYTOXKHOCTh KaKOH-JINOO OTOBOPKH B JIOTOBOPE U T.1., U €CJIH B PE3yJIbTaTe 3TOr0
KJIIMEHTY MPUYMHEH Bpel, OH 00s3aH BO3MECTUTh JTOT Bped. DTO — pEIIaloIne
NPEANOCBUIKH, KOTOPBIE  ONPEACNAI0T  XOpPOIIMM  ypOBEHb  aJBOKATYypHI.
OrpaHnuyeHue rocyJapcTBOM CPOKOB €0 JESITEIIBHOCTH WM NPOYNE OTPAHUYEHHUS
HE COBMECTHMBI C TapaHTUPOBAHHBIM B KOHCTUTYLIMIOHHOM IIpaBe MNPUHIUIIOM
CBO0O/IbI OCYIIIECTBICHUS MPODECCUH.

8. B pe3ynbTaTe Takoil Kiaccu(puUKalMKU JOTOBOPHBIX OTHOIICHHWM U cTaTyca
aJBOKaTa B PBIHOYHOW SKOHOMHUKE, [0 MOEMY MHEHHIO, CIEIyeT, 4YTO
po(eCcCUOHANIbHYIO OpraHU3aIio HE0OX0AMMO OPraHU30BaTh ABTOHOMHO.

9. I HEOgHOKPATHO TOBOPWJ 3/I€Ch O «IPUHLHUIIE» CBOOOIBI JOTOBOpPA B
OTHOUIEHUSIX MEXAY KIMEHTOM M aJBOKAaTOM, IIOTOMY, 4YTO BO MHOTHUX
rocyAaapcrsax, B TOM uHcie B I'epMaHun, JEHCTBYIOT —OIpPEACIICHHbBIE
orpannyeHusi. OHUM OOOCHOBBIBAIOTCS TE€M, YTO aJBOKAT 3aHUMAETCSl HE TOJBKO
KOMMEpPUYECKON JESITeNbHOCThIO, HO W ABIAETCA OpraHoM oOecreueHus
OpaBOCyIUs U TEM CaMbIM HECET OCOOYI0 OTBETCTBEHHOCTb 3a OOecreueHus
YBaXEHUS TMpaBa M CYyIIECTBOBaHUSA IpaBoBOro rocynapcrea. Ilostomy
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3aKOHOJATEIhCTBO ['epMaHWM, Kak W 3aKOHOJATEIhCTBO | ypKMEHHCTaHa,
npeIycMaTpuBaeT TO, 4YTO aaBOKAaT JOJDKeH o00JanaTh  OMpee’IeHHON
npodeccuoHabHON KBaludukarued (Bbiciiee oOpa3oBaHHE, NMPaKTHKAa U T.1I.),
HAIMYUE KOTOPOW TMPOBEpSETCS B  paMKax YCTAHOBJIGHHOTO  TOPsIKa
JUIeH3upoBanus. JJig 00JIerdeHns JOCTyIa K Cy/laM U 00ecIieueHUs] TPUMECHEHUS
3aKOHOB B CyJeOHOM Tiporiecce B ['epMaHuMM TOHOpap aJBOKaTa HE SIBISETCA
MIOJTHOCTBIO CBOOOTHBIM. PazMepsl ToHOpapa mpeanucanbl 3aKOHOM U TOJIBKO MPH
OTIPEJICIICHHBIX YCIOBHUSIX MOTYT OBITH COTJIacOBaHBl MHade. HakoHer, aaBokar,
KOTOPBIN MpeJIaraeT CBOM YCIYTH IMyOJIMYHO, XOTS M HE MOJICKUT 0053aTeIbHON
KOHTpaKTallid W HE HECeT OOS3aHHOCTH MPUHUMATH 3aKa3 J000ro KIMCHTA.
Onnako OH 00s13aH HE3aMEIJIUTEIBLHO COOOIIMTH O BO3MOXHOM OTKJIOHEHUH
3aka3za. Ecnmm oH 3TOTO HE cnenan, To OH 00s3aH BO3MECTUTH Pa304apOBaAaHHOMY
KJIMEHTY BO3MOJKHO BO3HUKINWK Bpea. KcraTu, B OTHOIIEHWH HOTapUyca, Kpome
ATOr0, JEWCTBYEeT MPAaBWIO, COTJIACHO KOTOPOMY OH MOXET OTKa3aThb B
OCYIIECTBICHUN CBOEH ACATEIBHOCTU IO 3aBEPEHUIO JOKYMEHTOB TOJBKO MPH
HAJIMYUU JOCTATOYHOTO OCHOBAHMSI.

Poabsd Kuunep
AHHOTAUA
Te3uchl OTHOCUTEBHO CTATYCA AIBOKATA B PHIHOYHOM IKOHOMHUKE

B crartbe B TE3UCHOM TMOPSAKE W3JIAralOTCA TOYKAa 3pPEHHs] aBTOpa
OTHOCUTEIBHO MECTa W 3HAYEHUS PHIHOYHOM SKOHOMUKH B (DOPMUPOBAHHUU
COBPEMEHHOI0  TpakJAaHCKOro mpaBa. B HeM o0cob0oe BHHUMaHUE YACNSIETCS
aZBOKATCKOM JEATEIBbHOCTH W BO3ME3IHOW IPAaBOBOM YCIYyTHM OKa3bIBAEMOMN
aJIBOKaTaMHM KaK YYaCTHHUKaMH PbIHKA YCIIYT.

Rolf Knipper
The summary
Tezisy regarding the status of the lawyer in a market ekonomike

The article in the manner set out in thesis author's point of view regarding the
place and importance of the market economy in the formation of modern civil law.
It focuses on advocacy and onerous legal services rendered by lawyers how to
market participants services.
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Cyaronosa T. .
O MOTHBAX JIMIICHUS A3APTHLIX UTP CyAeGHON 3aIATHI

KurwueBble cj0oBa: a3zapTHas WIpa, WHTEPEC TOCYAApCTBA M TPaXK/IaH,
WHAYCTpUS pa3BICUYCHUN, IPEIPUHUMATENbCKAs NeATEeIbHOCTD, CyAcOHas 3amuTa

Key words: gamble, the interest of the state and the citizens, the
entertainment industry, business activities, judicial protection

Bpewmst npenpoBokIeHHE 3a a3apTHOM UTPOM, BBI3BIBAEMOE HE MOJIMHHBIMU
U  HEOOXOJAMMBIMHU TOTPEOHOCTSMU >KU3HH, a CTPACTblO, MPOAUKTOBAHHOM
CTpEMJICHUEM OOOTaTUTHCA B PE3YJIbTATE YJIAYHOTO CTEYEHUSI 00CTOATENHCTB 0O€3
0COOBIX 3aTpaT, BCEI/Ia COXPAHSET DJIEMEHT HE3HAUUTEITLHOCTH U O€CIOJIE3HOCTH C
TOYKU 3pEHHUs OOIIECTBEHHBIX HYXKJ M MOTPEOHOCTEH TpaxaaHCKOTO 000poTa.
CyTh HE3HAUUTENBHOCTH CBOJUTCS K TOMY, YTO SIBJICHHE, HEIOCPEIACTBEHHO HE
CBSA3aHHOE C HEOOXOAUMOUN MOTPEOHOCTHIO YEIOBEYECKOIO CYIECTBOBAHMS, HE
NPUYUCIISAETCA FOCYJIapCTBOM K SIBJIEHUIO, 3aCiIy>KMBAIOIIEMY 3aKOHOJATEIbHOTO
MOKPOBUTENIbCTBA. Be3yCI0BHO, CYIIECTBOBAHHE TEX WM HHBIX MOTPEOHOCTEH,
HEO0OXOIMMOCTb UX YJIOBJIETBOPEHHS OCO3HAETCA OJUHAKOBO B JIFOOBIX 00IIECTBAX,
HO HE BCSIKas MOTPEOHOCTh MOXKET OBITh BBEACHA B pPaMKU MYOJIUYHOTO
IpaBOCO3HAHUS, MO0 YEIOBEKY MOTYT OBITh CBOMCTBEHHBI MOTPEOHOCTH, HE
3aCIIyKUBAIOIIME YAOBJIETBOPEHUS W 3aKOHOAATEIBLHOTO BHUMaHus. I[loatomy
TOJIbKO COIIMAJIbHO 3HAYMMBIE WHTEPECHl IMOMagaloT B cdepy MpaBOBOTO
PETYIUPOBAHUS U CTAHOBATCS FOPUIUYECKUMHU (3aKOHHBIMH ) UHTEPECAMHU.

OTcyTCcTBHE HMHTEpEca rocyJapcTBa K a3apTHBIM UTpaM OOBSCHSETCS CaMOu
MPUPOAON HYEIOBEUECKOW OOIHOCTH C €€ IEePBOOYEPEIHBIM IMOYTHTEIbHBIM
OTHOILIEHHEM K MPAKTUYHOCTHU, MPOU3BOJUTEIBHOMY U PalMOHAIIBHOMY TPy,
HayKe, TBOPUECTBY U PABHOAYIIUEM K JIESITEIILHOCTH, OECIIONIE3HOM /It OOIIeCTRA.
NMeHHO 0ecroyie3HOCTh a3apTHBIX UTP U Mapu MPUBOAUIACH aBTOPAMH PELICHUS
['paxxpaHckoro kaccarmoHHoro aenapramenTta lIpaButenscrByromero Cenara Ne
57 3a 1883 roxg B kauecTBe MOTHBA, JUIIAIOIIETO MX cyAeOHOM 3ammuThl: «Ilo
oO1IeMy MOHSTHIO O MapH, 3TO TaKO€ COIJIalleHUE, KOTOpOe, UMesl BCE BHEIIHHE
MPU3HAKU JIOTOBOPA, BBI3bIBACTCS HE JCHCTBUTEIBHBIMU U  CEPbE3HBIMU
MOTPEOHOCTSIMU KU3HHM, a MPUXOTHIO WJIM CTPACThIO U B KOTOPOM CTpEMJICHUE
JOCTUTHYTh  M3BECTHOTO  pe3yJibTara JIMIIb NyTEM pPHCKAa  COCTaBIsET
€AUHCTBEHHBII MOTHB COTJIAIEHUA. OTHUM OTJIMYUTEIbHBIM CBOMCTBOM Napu
TOJILKO U MOKHO OOBSICHUTD, TOUeMy (paHily3ckuii ['paxkaanckuil kojeke, OTHOCS
Nnapyu K YHCIy PUCKOBBIX JOTOBOPOB M NpPHU3HABas 3a APYTUMHU PUCKOBBIMHU K€
JIOTOBOPAMH TIPABO Ha MMOKPOBUTEIHCTBO 3aKOHA, TPEOOBAHUSM, BOSHUKAIOIINM U3
napy, HapaBHE C WrpOI0, OTKAa3bIBAET B 3allUTE CO CTOPOHBI CyJa. 3IeCh

"JIOKTOp IOPMIAMYECKUX HayK, 3aBeaylomas Kadeapod NpeapUHUMATENBCKOTO IpaBa HOPUIMIECKOTO
¢daxynbrera Poccuiicko-Tamkukckoro (cnaBsHckoro) yuusepcutera. 734025, Pecriyonuka Tamxkukucras, T.
Hymanb6e, yn. M. TypcyH-3aze, 1.30. Email: sultanova77@mail.ru

"Maneun H.C. OxpausieMblii 3akoHoM uuTepec // COBETCKOE rocyAapeTBo 1 mpaso. - 1980. - Nel. - C. 29.
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BBIPA3WJIOCh HEKEJIAHWE 3aKOHOAATENsl IMOKPOBUTEIBCTBOBATh CHACJIKAM IIapu
BCJIEJICTBUE OTCYTCTBUS CEPbE3HOCTU B UX COAEPHKAHUHA U HUUYTOKHOCTU UHTEpECA,
MPEACTABIIIEMOT0 UMH JIJISl TPAKIAHCKOM KU3HU obrectBay.”

N3BeCTHBIN JOPEBOMIOIMOHHBIN yueHbld A.B. JIOXBULIKHMI BCSAKYIO UTPy Ha
JICHbI'M HA3bIBAJl BPETHOM B 9KOHOMUYECKOM OTHOILIECHHH: <JIFOAU TPATAT BPEMS HE
JUTSL YBEMYEHHSI MacChl 0011ero OOraTcTBa; ACHBI'M TOJBKO MEPEXOMAST U3 PYK B
PYKH, HE OCTaBIIAsI HUYETO NIPOU3BOJUTEIBHOIO, HHUKAKOW HOBOW LIEHHOCTH.
[losTOoMy 3akoHOAATENb HE NPU3HACT 3a WIPOM XapakTepa M MOCIEICTBUN
3aKOHHOI'O JOTrOBOpa: OH HE JAeT IpaBa MCKAa JOJIIOB II0 WIPEe, Majlo TOTO HE
IIPU3HAET AK€ JIOJT, 3aKIIOYCHHBIA IS HrpLI»S.«I/Irpa, - iucan I'. JlepuOypr, -
IpeCcTaBiIsieT co00M MPOTUBOIOJIOKHOCTh CEPHE3HBIM 3aHATHSIM, MPUHOCAIIUM
MOJIb3Y KYJIbTYpHOH >KM3HM Bcero ooOmectBa. OHA HE TOJBKO COBEPIICHHO
Oecrojie3Ha, HO YacTO BBI3BIBAET JIAXE IMOJIOKUTEIbHBIA Bpe, Tak MpU Urpe 0e3
YAEPKY MOJPHIBACTCS OJIAr0OCOCTOSTHUE OTENBHBIX JIMYHOCTEH, a MHOT/IA U 11eJI0TO
KpyTa JTHI. "

B ropuanueckor nureparype HasblBalOTCS W APYTHME COLMAIbHBIE MOTHBBI
«IPOXJIAJTHOT0» OTHOLIEHUs TOCyAapCTBa K a3apTHBIM UIPaM, BBIPA3UBIIETOCS B
OTKa3ze B CyJIeOHOW 3amuTe TpeOOBaHMM, BO3HUKAIOMIMX M3 HUX. OJTO U
MOPOYHOCTh TMPUOOPETEHUsST MMYIIECTBEHHBIX CPEJCTB CaMbIM IMpa3IHbIM U
JICIIEBBIM CIIOCOOOM 0€3 MPUMEHEHUs YCUIIMM, UCKIIIOUUTENIBHO IO BOJIE Cllydas,
pa3BpallalolliM HPAaBCTBEHHOE YYBCTBO MOPSAIOYHOTO qenoBeka,” U azapr,
JeKalIUi B OCHOBE UTPhI, IPEACTABISIONINI COO0M 0OJIE3HEHHYIO CTPACTh UTPOKA
K UMYIIECTBEHHOMY BBIUTPBIITY, K&y HaXUBBI, oOoraiieHusi 0e3 3arpar Wid
MHHUMaJIbHBIMA 3anaTaMI/I,6 KOTOpPBIM JIMIIAET YYACTHUKOB UIP U TapU
«CTOCOOHOCTH TPE3BO M CIIOKOWHO B3BEIIMBATH MOCJEACTBUS CBOUX JIEUCTBUU U
OTIaBaTh ce0e OTYeT B UX CepBCSHOCTI/I»,7 a TaKkKe BBICOKAs BEPOATHOCTH
3710ynoTpedseHuil 1 HeJO0OpPOCOBECTHOIO MOBEACHUS YYAaCTHUKOB B IIPOLECCE
UTPBI U UCTIOJIHEHUU 00513aTENLCTB 110 HUM, TTOCKOJIbKY, Kak oTMedaeT B.A. benos,
paayd IIOJYyYEHUs BBIMIPBHIIICH YYACTHUKHA a3apTHBIX WIP HEPEIKO MBITAIOTCS
COJICICTBOBATh COOCTBEHHOMY BBIUTPHIIILY, IPUYEM MPUMEHSIOT JIJISt TOTO JHOOBIE
crocoObl. B pesynbpraTe Takux ACHCTBUIN a3apTHBIC UTPHI HEPEIIKO MPEBPAIAIOTCS
B TO, YTO HA S3bIKE YIOJIOBHOI'O MPAaBa UMEHYETCS MOIICHHUYECTBOM U MOAKYIIOM
YYaCTHUKOB COpeBHOBaHHﬁ.S

23aKOHbI rpakpanckue. C pazpsicHenusMu [IpasurensctBytomero Cenara / Coct. M. M. Tiotpromos. — CII6., 1909.
—C. 901.

3 Jloxsuuxuii A.B. Kypc pycckoro yromosroro npasa. — CI16.: W3- Bo xypHama MuxucTepcTsa ocTuiui. 1867, —
C. 435.

* Nepu6ypr I'. Mauzexter: T. 3: O6s3aTenscTBeHHOE IpaBo - M., 1900. - C. 341.

® Meiiep JI.U. Pycckoe rpakmanckoe mpaso. [dmektponmsiii pecype]. - IIr.: Tumorpadus «J[Buratensy, 1914.
JocTyn u3 cipaB-TipaBoBoii cucTemsbl «I'apanT.

® Muporos 1. B. TIpoGieMs! aeaToOpHbIX MPABOOTHOMICHHH B POCCHICKOM MpaBe: JMC. HA COMCKAHME yI&H.CTelL.
KaHj. I0puI. Hayk. - M., 1998. — C. 14,

"MBanoa E.B. PacuerHsiii (hOpBapAHBIA KOHTPAKT KaK CpOYHAs CHACHKA. [DIEKTpOHHBIH pecypc]. - M.:
«BonarepcKitysep», 2005. loctyn U3 cnpaB-npaBoBoil cucTeMbI «['apaHT».

8 Benos B.A. Mrpsl i napi KaK HHCTHTYThI TPaKIaHCKOTO mpaBa // 3akoHomaTenbeTBo. - 1999, - Ne9. - C. 17.
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OmHako HM  OOWH W3  TEPEUYUCICHHBIX  HETaTHBHBIX  (DaKTOPOB,
CONPOBOKJIAIOIINX NPOLIECC a3apTHOW WIPBI, HE SIBISETCS, HAa HaIl B3IJISA, TON
IJIaBHOW MOOYIUTENBHOW MPUYMHON, KOTOPOM PYKOBOJCTBOBAJICS 3aKOHOJATEIb,
JUIIas yYYaCTHUKOB a3apTHBIX UIP HCKOBBIX TMpUTA3aHUWA. Takoil BBIBOJ
MOATBEPKIACTCS U30MPATEIbHBIM MOJX0JI0M IPAKIAHCKOTO 3aKOHOJATEIbCTBA K
npoOiemMe 3aluThl CYOBEKTHBHBIX TPAXKIAHCKUX TMpaB, BBITEKAIOUUX U3
o0s3aTeNbCTB MO urpe. B gaHHOM cilydae peub HAET O 3aKOHOAATEbHOU
dopmymupoBku ct. 1077 m 1078 TK PT, wu3 xortopoii sBCTByeT wuzaes
pPa3TpaHUYECHHOIO0  PETYJIMPOBAaHUA TEX a3apTHBIX HWIP, KOTOPBIE HOCHAT
JMUEH3UOHHBIN (pa3pellnTENbHbI) XapakTep M IMPOBOAATCS OpraHU3alUsIMM,
3aHSTBIMA B UIPOBOM HHIYCTPUHU, U OBITOBBIX a3apTHBIX HIP, MPOBOJAUMBIX
YaCTHBIMU JIMLIAMM.

[Io cytn nmena, JTWIIEH3MOHHBIE a3apTHBIE UIPBI, O KOTOPBIX UAET peyb B CT.
1078 I'K o cBoeii npupojae — 3TO T€ K€ a3apTHBIE UTPhI, YIIOMUHAEMBIE B €TI0 CT.
1077, ¢ ToW Wb pa3HULIEH, YTO OHU MPOBOJATCS TOCYAApPCTBOM,
aJIMUHUCTPATUBHO-TEPPUTOPHATIBHBIMU 00pa30BaHUSIMU WM TPETHUMHU JIUIIAMU Ha
OCHOBAaHUU IIOJIYyYEHHOTO OT YIIOJHOMOYEHHOIO T'OCYJapCTBEHHOIO OpraHa
paspenieHust (muieH3un). JIMIIEH3MOHHBIM a3apTHBIM UTPaM, KaK U BCEM MPOUYUM
a3apTHBIM  Pa3BJICUYCHUSIM, OJUHAKOBO XAapaKTEpPHbl BCE BBIINICYKAa3aHHBIE
ColLlMajbHbIE HETaTUBHBIE MOMEHTHI, COIIPOBOXK/IAIOIIME UTPOBOM Ipouecc (a3apr,
CTpacTh, Pa3BpalAIOLIUN XapaKTep, KEITAHUE JIETKOTO 000ralleHus, BEpOSITHOCTb
HEZ0OOPOCOBECTHOI'O MOBEACHHSI UTPAOMIMX MU T.1.). OJHAKO B OTHOLIEHUU HHUX
rocyJapCcTBO HE MPOSBIISET TOTO MPABOBOIO UTHOPUPOBAHMS, KaKoe HAOM01aeTcs
MPUMEHUTENBHO K a3apTHBIM UTPpaM OBITOBOTO XapakTepa.

3HAuYUT, MOTUBBI JUIICHHUS TpeOOBaHUW W3 UTP U Mapu CyAcOHON 3allMUThI
KpPOIOTCSI BOBCE HE B T€X OTPULIATEIBHBIX MOMEHTAX, IPUCYIIINX a3apTHOU UTpE, HE
B 3alllUTE OOIIECTBEHHOW HPABCTBEHHOCTH, a TOJIBKO B MOJIHOM X OECIONE3HOCTH
JUTSl TOCYJIapcTBa M 001ecTBa. ToJbKO TOT (DaKTOp, UTO OBITOBBIE a3aPTHHIC UTPHI
CBSI3aHbl C MHTEPECOM TOJIBKO MX YYaCTHUKOB, SBJSETCS NPUYMHOW HE
ITOKPOBUTEJILCTBEHHOI'O OTHOLIEHHUS K HUM CO CTOPOHBI TOCYapCTBA.

Ha camoMm nierne, BHE OOIIECTBEHHOW MOJIB3bI a3apTHAs Urpa SIBISETCS JIUIIh
IIyCTBIM BOXKJIEJIICHUEM, U KA4E€CTBO JTOIO IIyCTOTO BOXKICJIECHUS HUCKOJBKO HE
CTAHOBHUTCS BBIIIE OTTOT0, YTO MM YBJICUEHbI MHOTHE WJIH JaXKe OOJBIIMHCTBO
oOmecTBeHHOM Maccbl. [lo3BosuM 37ech eme pa3 mnpouutupoBaTh A. B.
JloxBuikoro: «JIroau TpaTAT BpeMs He Uil yBETUYEHHUSI MacChl 00IIero 60raTcTna;
JEHbIW TOJIBKO TMEpexXodsT W3 pPyK B PYKH, HE OCTaBIsAsl HHAYETO
MIPOU3BOJIUTEIIBHOTO, HUKAaKOM HOBOW NeHHOCTW». OnHako asapTHas Wrpa
nepecTaeT ObITh TOJIBKO JIUIIL JOCYTOBBIM BPEMSIIPENPOBOXKACHUEM, JTUILIEHHBIM
BCAKOM OOIIECTBEHHOM IIOJIE3HOCTH, KOIJa IOSBIISIETCA IOJOXKUTEIIHLHBIN
colraigbHbIl 3(PQPEKT OT BO3HHUKAIOUIMX IO MOBOJAY HEE OTHOILIEHWH, Kornua
OpraHu3alus WIrp W ydacTUe B HUX TNPHUOOPETAIOT CMBICI HE TOJBKO IS
HKOHOMHUYECKOTO OJIarornoy4yusi cCaMuX WUTPArONINX, HO U JJIA YJAOBICTBOPEHUS
rOCy/lapCTBEeHHbIX HHTepecoB. Peub wuaer o (QuckalibHOM UHTEpece U
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rOCyapCTBEHHOM 3aWHTEPECOBAHHOCTH B PA3BUTUU MNPEANPHUHUMATEIBCKON
NeATEeIIbHOCTH B chepe UTPOBOU MHIYCTPHHU.

NMEeHHO  MOJOXUTENBHBIM  COLMaNbHBIM  3(PQGEeKT  a3apTHBIX  WTP,
pPACHO3HAHHBINA TOCYJIApCTBOM, 3aCTaBWJI €r0 MEPECMOTPETh OTHOIICHHE K HUM M
B3[ISIHYTh HAa HUX HE MPOCTO KAaK Ha JIOCYTrOBOE 3aHSATHE CBOMX I'Pa)K/laH, a KaK Ha
HHIYCTPHUIO Pa3BICYCHUN U OT/bIXA, YCICIIHOE pPa3BUTHE KOTOPOH CIOCOOHO
MPUHOCUTh XO3AWCTBEHHYIO IOJB3y. He 4dYTo wWHoe, Kak MOTpeOHOCTH
SKOHOMHMYECKOTO 000pOTa B PAa3BUTHUM HUTOPHOTO OW3HECA SIBUJIACh MPUYMHOU
MPUMEHEHUST CYIeOHBIX CPEJCTB 3allUThl B OTHOIICHWH TEX a3apTHBIX WP,
KOTOPBIE CIIOCOOCTBYIOT YCIICIIHOMY MPOTEKaHUIO OOIIECTBEHHOIO XO3SiCTBA.
NmeHHO 3Ty naero, Ha Ham B3I, nepenaet cMmbici cr. 1078 'K PT, ykaseisas,
YTO TPEOOBAHUSM, BBITEKAIOUIUM M3 a3apTHBIX WUIP, OJHOM U3 CTOPOH KOTOPBIX
BBICTYIIAE€T OpraHU3allMs, 3aHsATass B UTPOBOM OHM3HECE, MPEIOCTaBIISIETCS CyAeOHas
3alluTa.

Takum oOpa3omM, IpU PEIICHWH BOIMPOCa O MPEAOCTABICHHWU B OTHEIBHBIX
caydyasx CcyAcOHOM 3amuThl TpeOOBaHMSAM W3 a3apTHBIX HIP W TapH,
OCHOBOIIOJIAraroIINM JIJIsI 3aKOHOJIATENS SBJISICTCS HE COIMAIIbHAS XapaKTEPUCTUKA
a3apTHBIX YBIICYEHHM, a Ta pPOJib, KOTOPYIO OHM HUIPAOT B SKOHOMHUYECKOM
obopote. 1 BBIICHEHHE OOCTOSTEILCTBA, YIOBISCTBOPSIOT JU OHU KaKHM-JIHOO
0O0I1IeCTBEHHO 3HAYMMBIM HHTEpPECaM WIJIM HET, SBJISICTCS PEIIAOIIUM B BOIIPOCE UX
IIPABOBOM OXPAHBI.
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CyaronoBa T. U.
AHHOTaNUS
O MoTHBaX JHIIEHUS A3APTHBIX UTP CYAeOHOH 3aIUTHI
B craTthbe Ha OcHOBE MMpoaAYMaHHbIX MOJIOKESHUU OIIPCACIACTCA pPA3JIMINUC B
IIPAaBOBOM PCIKUMC PA3PCIICHHBIX a3apPTHBIX UI'D U UI'D, IIPOBOAUMBIX Ha OBITOBOM
YPOBHC. Ha »T0i1 ocHOBe npcajraracTcia IMMpu3HaHuc HpaBOBOfI 3alllUThl YHaCTHHUKOB
a3apTHBIX UTP W OPraHU3aTOPOB Kak MpeANpHHUMATENed B cepe HHIYCTPUHU
pa3BIICUCHUM.
Sultanova T. I.
The summary
On motives of the judicial deprivation of court protection
The thoughtful article on the basis of the provisions is determined by the
difference in the legal status of authorized gambling and games held at the
household level. On this basis the recognition of the legal protection of the
participants and organizers of gambling as an entrepreneur in the entertainment
industry.

3oa0Tyxun A. B.”
PoJIb IPaaaHCKoO — IPAaBOBOI0 J0r0BOPa B o0ecledeHH CTPAXOBAHHUS
NpeInpHHAMATEIbCKAX PHCKOB

KioueBble c¢JjI0Ba: TpaXXJaHCKO — TMPaBOBOM  JIOTOBOp, MPaBOBOE
pEryIMpOBaHUE, CTPAXOBAHUS, YUaCTHUKHU TPAXKITAHCKOTO 000POTa, pPUCK

Key words: civil legal contract, regulation, security, the participants of civil
turnover, the risk

HccnenoBanne B Hayke Tpa)kJIaHCKOrO IpaBa MPOOJIEMAaTHKU MPaBOBOTO
o0ecriedyeHnss peryjaupoBaHUsl TOTO WJIM HMHOIO BHJAA TIPakJaHCKO-TIPaBOBBIX
OTHOILIEHWM BCErJa COIPOBOXKAAECTCSA OCBEIICHMEM BOIIPOCA O POJIM U MECTE
JIOTOBOPAa B MEXaHMU3ME MPABOBOTO PEryJIUPOBAHUS OOUIECTBEHHBIX OTHOILUEHUH,
NOTOMY Kak JIOTOBOp SIBJISIETCS OECCHOPHBIM MPABOBBIM HMHCTPYMEHTOM
OpraHM3ald 3KOHOMUYECKUX CBA3EH, C MOMOIIBI) KOTOPOTO YAOBJIETBOPSIOTCS
WHTEPEChl YYACTHUKOB TPa)XKIaHCKOT0 00OpOoTa M OOECHedMBAETCS JTOCTUKEHUE
COLIMAJIBHO 3HAUYMMBbIX Iiesieil. Bo Bcskol knaccuuUKalMu MpaBOBBIX CPEACTB,
Korja Obl TO HU OBUIO MPEACTaBICHHOW HAyYHOM MBICIBIO, JOTOBOP 3aHUMAET
BA)KHOE MECTO CpeIM MNpPOYUX NPaBOBBIX HHCTpymMeHTOB. K mpumepy, B
kinaccudukanuu, paspaboranHor b. WM. IlyruHckum, HOTOBOp OTHOCUTCS K

3

Kannunar ropuandeckux HayK, JOLEHT, 3aBeAYIOIMNN KaQeapoil rpakIaHCKOTO TpaBa IOPUANYECKOTO (aKyIbTeTa
Poccniicko-Tamxukckoro (cinaBstHcKoro) yHuBepcureta. 734025, Pecniybimka Tamxkukucran, r. Jymanbe, ymn. M.
Typcynsane, 1.30. Ten.: (+992 37) 227 67 40 mczolotoy@rambler.ru
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KJIACCU(UKALMOHHON TpYMIE TMPaBOBBIX CPEIACTB, CIYKalUX OpraHUu3aluu
COrjacyeMbIX JesTEeIbHOCTEH B MMYILIECTBEHHOW cdepe Ha OCHOBE OIpPEICIICHHUS
OTHOCUTEJIBHBIX CYOBEKTUBHBIX MPAB U IOPUAMYECKUX OOS3aHHOCTEH IpakIaH U
opraHI/BauHI?I.l B TpéXxypoBHEBOW CHCTEME MNPABOBBIX CPEICTB, MPEIJIOKCHHOU
B.C. benbix, JOrOoBOp MNPHUYHUCISIETCS K MPABOBBIM CPEIACTBAM, CBSI3AHHBIM CO
CTaJMell peanu3alMy TNpaBa U MPU3BAHHBIM OBITh MHCTPYMEHTapUEM ISl BCEX
CyOBEKTOB TPaKJAHCKO-TIPABOBBIX OTHOILIEHUW, MCHOJb3YEeMbIM HWMH  JUIS
JIOCTHIKEHHS TIOCTABICHHBIX I1eIIeit.”

PasMpinuisis 0 MecTte IOroBopa B CUCTEME TPAKIAHCKO-IIPABOBBIX CPEICTB
perynupoBanusi obmecTBeHHbIX oTHomeHud, C.C. AnekceeB uaér emé mambIie,
oTMeYasi, 4YTo TmpobiieMa TNPaBOBBIX CPEIACTB «B TOW Mepe, B Kakod OHa
IPOJMKTOBAHA HEMOCPEACTBEHHO TpPEOOBAaHUSAMH IOPUIMYECKOW MPAKTHKH,
npuoOpena OCTpOTYy B CBA3M € JICUEHTPAIM30BAHHBIM  JOTOBOPHBIM
perynupoBaHueM. VIMEHHO 37i€Ch 0OKa3a10Ch HEOOXOAUMBIM BBIICHUTH BOIIPOC 00
WCIIOJIb30BAaHUU COOTBETCTBYIOIIUX IOPUIUYECKUX YCTAHOBIEHUH U (opm st
obecnieueHuss 3(PPEKTUBHOCTU XO3ANCTBEHHBIX IMPOLECCOB U onepaunﬁ».3
[Iponomkass MbICIIb O 3HAYMMOCTH JIOTOBOPA B YCJIOBHUAX JELEHTPAIUIOBAHHOIO
peryaupoBaHus rpaxkaanckoro obopora, B.B. MepkynoB oOpaiiiaer BHUMaHHE Ha
TO, UTO B YCJIOBUSIX COBEPILICHCTBOBAHUS MEXaHW3MA PETYJUPOBAHUS PHIHOYHBIX
OTHOLIEHUM «IOTOBOP BBICTYNAET KAK CPEACTBO OPraHU3allMd CUCTEMBI PABOBBIX
CpeICTB, OOECIEUMBAIOIIMX  PEryJIUPOBAHUE  OTHOUIEHUH  IPakIaHCKOIro
oGoporax.”

B camoM nene, poip 10roBopa B CHCTEME MPABOBBIX CPEACTB PErYJINPOBAHUS
OOILIECTBEHHBIX OTHOLIEHUH TPYAHO MEPEOLEHUTh. J[OrOBOpHOW MNOPANIOK, Kak
BAYKHBIN PEryJupyOIUid UHCTPYMEHT INPUMEHSETCS BO BCEX OOIIECTBAX YK€ Ha
MPOTSHKEHUH HECKOJIBKUX ThICAY JIeT. BepHOCTh JAOroBOpy CUHMTAIaCh OCOOEHHO
LICHHBIM KAa4eCTBOM CPEOM HUPAHCKUX U CPEIHEA3MaTCKUX HapodOB B
3opoacTpuiickuii nmepuoj. He ciydaiitHO OJHUM M3 CaMbIX MOYHUTACMBIX OO0XKECTB
30p0acTpUMCKON KyJbTypbl npusHaBaics Mutpa — bor loroBopa. B «I'umHue
MuTtpe» TOBOPUTCS O BOCBMH €ro 00KECTBEHHBIX MOMOIIHUKAX, KOTOPHIE «CUIST
Ha BCEX BBICOTAX, MOBCIOAY HaOMO/ast, CIEAST Be3[e 3a TEeMH, KTO HapyllaeT
cioBo. OHU KX 3aMEeYaroT, OHH MX Pa3IMYalOT, KaK TOJbKO T€ BIIEPBbIC HApyLIAT
moroBop».” Jlaxe B 0oiee MO3JHMH TNEPUON PA3BUTHS HPAHCKOrO M
CpellHEea3uaTCKOro OO0IIeCTBA — paHHEE CPEAHEBEKOBbE — HApYIIEHUE JI0rOBOpa

lHyFI/IHCKI/Iﬁ Bb.U. I'paxxiaHCcKO-NIpaBOBBIE CPEJICTBA B XO3HCTBEHHBIX OTHOLIEHUX. - M., 1984. - C. 90 - 93.

? bensix B.C. I'paxxaancko-mpaBoBoe odecredeHre KauecTBa MPOAYyKIUHU, padoT u yciyr: Jluc. ... 1-pa 1opua. HayK.
- Exatepuno0ypr, 1994. - C. 31 — 32.

¥ Anexcees C.C. ITpaBoBEIe CpeICTBA: TOCTAHOBKA IPOOIEMBI, TIOHSTHS, Kiaccudukaus // COBETCKOE TOCYIapPCTBO
u npaso. - 1987. - Ne 6. - C. 17.

* Mepxynos B.B. I'paskIaHCKO-TIPaBOBOI OTOBOP B MEXaHH3ME PEryIHPOBAHUS TOBAPHO-ICHEKHBIX OTHOIICHHIA:
ABroped. auc. ... 1-pa ropua. Hayk. - Caparos, 1994. - C. 7-8.

SCre6nun-Kamenckuii. I.M. Apecra: n30p. ruMHsbL; U3 Bunesnara / nep. U.M.Crebmun-Kamenckoro. - M., 1993. —

C. 45.
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BCE €IlI€ HAaXOAUJIOCh HAa OJHOM pPALY C TaKUM TSDKKUM IIPECTYIUIEHUEM, Kak
epech.’

OcHoBomnonararoniass pojb JOrOBOpa KaK HHCTPYMEHTA pEryJupOBaHUs
DKOHOMHYECKMMH OTHOUIEHUSAMHU TOATBEPKAACTCS TaKXKE OSKOHOMHUYECKOU
MBICIIBIO. B uyacTtHOCTH, 1O ciioBaM wu3BecTHOro skoHomucra JI.D. Museca
3amajiHas IMBWJIM3allUds, KakK, BIPOYEM, W LMBWIM3AIMU Hamboliee MepeoBbIX
HapoJ0B BocToka cMoria moOMThCS BHEYATIAIOMIMX KOHOMHUYECKHX YCIEXOB
OJlaros1apsi yCTaHOBJIEHUIO JIOTOBOPHOTO MOPSAKA B CBOEH SKOHOMUKE.

KoHe4YHO ke, KaK peryiasTop 3KOHOMAYECKUX OTHOLIEHUU JOTOBOP B KaXIOM
OTJIEJIbHOM OOIIECTBE MMEET CBOMCTBEHHOE TOJBKO €My IPOSIBIEHUE B CHILY
TEPPUTOPHUATBHOU crenuguKy, 00yCJIOBJIEHHON HallMOHAJIBHBIMU
HUCTOPUYECKUMH, reorpau4ecKuMH, IOJIMTUYECKUMH, COLIMAJIbHBIMU,
KyJIbTYPOJIOTHYECKUMU OCOOCHHOCTAMU. OIHAKO B J00O0OM OOILIECTBE JOTOBOP
BCETa SABJLUICS TJIABHBIM  CPEACTBOM  PETYJIMPOBAHUA  YaCTHOIIPABOBBIX
oTHouieHUi. C pa3BUTHEM IIPAaBOBOTO CO3HAHMS WU IPABOBOM KYJIBTYPBI HHTEPEC K
HEMY KakK K pEryjisTopy OOIIECTBEHHBIX OTHOILIEHUH TOJBKO BoO3pacTaeT. B
YaCTHOCTH, €CIM  CPaBHUTb C  COBETCKUM  IIEpUOJOM B  YCIOBUSAX
LIEHTPAJIM30BaHHOIO YIIPABJICHUSA U IUIAHUPOBAHUS JOTOBOP B JKOHOMHUYECKOMU
YKU3HM CTPaHbI BBIIOJIHSI JIUIIb BCIIOMOTATEIBHYIO poJib. «Jlorosop, - nucan A.K.
KpaBuoB, - maMiIp yTOYHSET W KOHKPETU3UpPYET IpaBa U OO0S3aHHOCTH,
BBITEKAIOIINE U3 TUIAHOBOTO 3aJaHUs, IOCKOJIbKY HOPMAaTUBHBIE U IUIAHOBBIE aKThI
MIPEAOCTABISAIOT ONPEACIEHHBIM MIPOCTOP CaAMUM CTOPOHAM B PETYJIMPOBAHUU
IUIAaHOBBIX OTHOLIEHUWI. B mpouecce BbITONMHEHHS 3TOM (YHKIIMH JOTOBOP MOYKET
BBICTYIIaTh Tak)X€ B KAyeCTBE OCHOBAaHHUS BO3HUKHOBEHHS  Pa3JIMYHBIX
JOTIOJTHUTENBHBIX MPaB M 00S3aHHOCTEH, yCTaHABIMBAEMbIX NMYTEM CBOOOJIHOTO
BOJIEU3BSBIICHUS CTOPOH. DTH MpaBa U 00S3aHHOCTH MOSIBISIOTCA U CYHIECTBYIOT
BCELIEJIO B CBSI3U C OCHOBHBIMHU IpaBaMH U OOS3aHHOCTSIMH, BBITEKAIOUIMMH M3
TIAHOBOT'O 3a/iaHus».” B OT/IMUME OT TOr0 BPEMEHH CEro/Hs 0TOBOPHOI TIOPSAIOK
HE TOJIBKO IPOAOJIKAET OCTaBaThCs apaHTUEN PaBEHCTBA U CIIPABEIJIMBOCTH, HO U
JieNaeT JKU3HECIOCOOHBIMUA COBpPEMEHHBIE 3KOHOMHYECKHME OTHOIIEeHus. B 1o
nepectpoeunsiii nepuoa, otmevaror b.W. Ilyrunckuii u J[.H. Cabuynun, pysakiun
JIOTOBOpa CBOJMJIMCH, MO OOJIbLIIOMY CYETY, K KOHKPETHU3ALMH, JeTalln3aluu
noKa3aTresiel, YCTaHOBJIEHHBIX B OOSA3aTENbHBIX JUISl MPENNPHUSATHH IUIAHOBBIX
akTax. B ycnoBusIX e PHIHOYHON HKOHOMHUKH 3HAUYECHHE JOrOBOpa HEOObIYaitHO
Benko. (CucremMa JOrOBOPOB CTAHOBUTCA SAPOM PBIHOYHOIO MEXAHU3MA,
JOTIOJIHSIEMBIM MHBIMU METOJIaMH PETYJIMPOBAHMUS.

OOBbsicHEHUSI ’TOMY OOHApPYKUBAIOTCSI B MPUPOJHON CIIOCOOHOCTH J10rOBOpa
peryaupoBaTh B paMKax 3aKOHa MOBEJIEHHE CYObEKTOB MpaBa MyTEM YKa3aHUs Ha
npeaensl MX BO3MOXKHOTO M JIOJDKHOTO MOBEAEHUsA. BceTymas B TOroBOpHBIE
OTHOILICHUS, X YYAaCTHUKHU CTaBST ce0s B IOPUAWYECKYIO 3aBUCUMOCTb JIPYT OT

®IMepuxamsu A.I'. ObiectBo u npaso B Mpane B map(sHCKHMiT 1 cCacaHUACKHIT eprosl. - M., 1983, — C. 252.

" Kpasros A.K. TTousiTie 1 061Iast XapaKTEPUCTHKA [IAHOBO-I0TOBOPHOTO X03sHCTBEHHOT0 00s3aTenbeTBa // U3B.
By30B. [IpaBoBenenue. - 1969. - Ne 2. - C. 45.

8 [yrunckwii b.1., Ca¢uymnnun JI.H. [IpaBoBas skoHOMHKa: poOieMbl cTaHoBiIeHus. - M., 1991. - C. 150.
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apyra. OTa 3aBUCUMOCTh HAXOJIUT BBIPRXKEHHE B BHUJE 0053aTEIbCTB, B3SATHIX Ha
ceOsi  KOHTpareHTamH, TOJKPEIUIEHHBIX  MEXaHM3MOM  TOCYJapCTBEHHOTO
NPUHYKJIEHUS, KOTOPbIE MO3BOJIAIOT Peain30BaTh CBOM MHTEPECHl U MOTPEOHOCTH,
3alllMIIATh UX B Cllydae HapyIlIeHUs 0053aTeIbCTB OAHOU U3 CTOPOH.

FOpunnyeckoe ynopsioueHre B3aUMOCBSI3AHHBIX OTHOILIEHUNA KOHTPAreHTOB
YCWIMBAET  PEaJbHOCTh  JOCTMDKEHMsI  IOCTaBIEHHBIX  Ilesie, Bemér K
palMoHaNM3alMK  JACHCTBUM, COKpPAIIEHUIO W3JIUIIHUX CTapaHud W 3arpar.
Jpyrumu  cioBamMu, JOTOBOPHOM  MOPSJIOK  PEryJMPOBaHUS  OTHOILIECHUU
o0ecrieunBaeT  MPABOBYIO  perjaMEHTAalMi0  JEHCTBUSM,  MOAJEKAIUM
BBIIIOJIHEHUIO CTOPOHAMM JIOIOBOpa, MPUaBasi UM 3HAYEHUE CYOBEKTUBHBIX IPaB
u obOs3anHOcTel. IlpuoOperass xapakTep  B3aMMOCBS3aHHBIX  JE€HCTBHU,
HaJUIe)Kallee  MCIOJIHEHHE  COIVIACOBAHHBIX  YCJIOBUM  NOAJEPKUBAETCS
BO3MOXKHOCTBIO ~ TOCYAApCTBEHHOTO  NPHUHYXACHUS  NyTEM  IPUMEHEHUS
o0ecreunTeNbHbBIX MEp U HMHBIX CPEACTB BO3JACHCTBUS, MPEAYCMOTPEHHBIX
3aKOHOM M camMuM J0roBopoM. Ha 3akoHOZaTenbHOM YpPOBHE TIOCYAApCTBO
o0ecrieunBaeT CyJeOHYI0 3alIUTy CYOBEKTHUBHBIX IpaB, YCTaHOBJIEHHBIX
JIOTOBOPOM, M IIPEAYCMaTpUBAET BO3MOYKHOCTb IOHYXICHUS K HCIIOJHEHUIO
noroBopHbBIX 00si3anHOCTel (cT.cT. 11, 12 'K PT). B pesynbrare 3T0or0 A0roBOp
npuoOpeTaeT XapakTep IOPUAMYECKH BBIPAKEHHOM 00sA3aTeNbHOM MpOorpaMMmbl
B3aMMOCBSI3aHHBIX JICMCTBUH JIULI.

bonee Toro, noroBop fBISET COOOW yHHBEpCAIbHYIO, TMOKYIO MPaBOBYIO
dbopMy, B KOTOPYIO MOTYT OOJIEKAThCsl Pa3jM4HbIE 110 XapakTepy OOLIECTBEHHBIE
oTHouieHus1. CeroiHsa JOrOBOp CTAHOBUTCA JOCTYIHBIM KaKA0My. OH MOXKET OBbITh
3aKJII0U€H B 110001 popme (YCTHOM, MUChbMEHHOM, MOCPEICTBOM KOHKJIIOJICHTHBIX
NENCTBUI), KaK MPU HEMOCPEICTBEHHOM MPUCYTCTBUU KOHTPAr€HTOB, TaK U MEXIY
OTCYTCTBYIOLIMMHU CTOPOHAMHM TMOCPEICTBOM MEPENUCKH WM Yepe3 HHCTUTYT
IPEJICTaBUTENIbCTBA. 3aKIIOUEHHBIA JIOTOBOP HAa OJHUX YCIOBUSX MOXET OBbITh B
NOCJIEAYIOIIEM JIONOJIHEH WM HW3MEHEH BKIIOUYEHHEM HOBBIX YCIOBHW. «B
U3BECTHOM CMBICIIE CTOPOHBI B JOTOBOPE YCTAaHABIMBAIOT CaMU ISl ceOsl MpaBo.
[TockonbKy CTOPOHBI HE HApYIIAIOT KAKUX-THMOO IOPUAWYECKUX 3alpeToB, OHU
MOTYT MO CBOEMY YCMOTPEHHUIO YCTaHaBIMBATh JIIOObIE MpaBuUja B OTHOIICHUU
opeaIMera CBOEr0  COMVIAIIEHWs, W TMPaBOM TaKWe COTJAlleHus OyayT
npu3HaBaThesi».. COBPEMEHHBIl JOTOBOP MOXKET BBICTYNATh OPHIMUCCKAM
WHCTPYMEHTOM  ONOCPEAOBAHUS  OTHOUIEHWH  pa3IMYHbIX  YYaCTHHUKOB
IPaXIAHCKOTO 000pOoTa: TpaxJaH, OPUIWYECKUX JIUL, HWHAUBUAYAJIbHBIX
npeanpuHUMaTened, rocyaapcTBa U €ro OpraHoB, MHOCTPAHHBIX (DU3UYECKUX U
opuaudyeckux aul. Jlro6Goil cyObekT mpaBa MoOXKeT CBOOOAHO BbIOMpATH
KOHTpareHTa u ONnpeaeisTh MO COTJAIIeHUIO0 ¢ HUM YCIoBuUs AoroBopa. Hapsay c
TUM UHCTUTYT MEPEMEHBI JIUIl B JOTOBOPHBIX 0053aTE€NbCTBAX AOMOIHUTEIbHBIM
o0pa3oM TMOATBEP)KIaeT THOKOCTh JOTOBOPHOTO TOPSAKA PEryJIUpOBaHUS
OTHOUIEHUI. OTO TO3BOJSET YYaCTHUKAM JOTOBOPHBIX  OTHOLIEHUH C

8 Ancon B. HorosopHoe npaBo / niep. ¢ anri. - M.: FOpua. mur-pa, 1984. — C. 13.
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MaKCUMAJIbHOM JI€TaTu3UPOBAHHOCTBHIO U MOJHOTOM PELIUTh BECh KPYT BOMPOCOB,
BO3HUKAIOIIMX B UX B3aUMOOTHOIICHUSIX.

SABnsisice ¢GopMOM  YCTAaHOBJIEHHS  DKOHOMHYECKHMX  CBSA3EH  MEXKIY
YYaCTHUKAMU TPaXJAaHCKOTO 00OpoTa ¥ OCHOBAaHMEM BO3HUKHOBEHHS HX
B3aMMHBIX MPaB U 00S3aHHOCTEN, HATIOJIHSISI 3TH CBSA3M KOHKPETHBIM COJIEpKaHUEM
u o0ecrieunBas UX MPaKTUYECKOE HCIOJHEHUE, IOTOBOP TEM CaMbIM BBIMOJIHSET
CBOIO TJIABHYIO (QYHKIHIO B TpaxIaHCKOM o000poTe€ — peryJupoBaHUE
obmectBeHHbIX oTHommeHu. Kak mumer C.HO. Mopo30B, «BBINONHSS TaHHYIO
GyHKIIUIO, TOTOBOP  BO3ACHCTBYET HAa TaKWe OTHONICHHS, TO €CTh
dyHKIHOHUPYET».

Bcé o310 mpuma€r moroBopy KadecTBO BCEOOINETO, YHHBEPCAIBHOTO
peryisaTopa, pPacHpOCTPAHSIONIETOCS Ha pa3IudHble chepbl  OOMECTBEHHBIX
OTHOILICHUN M MNPUTOJHOTO JUIsl pea3allii MHTEPECOB Pa3IUYHBIX CYOBEKTOB
MpaBa.

CeronHst OCHOBHOW MpaBoBOM (HOPMOM, OIMOCPEnyIOUed MPOU3BOJICTBO U
MPOJIaXXy TOBApOB, BBINOJIHEHHE pPAOOT M OKa3zaHUE YCIYr CTajl JOTOBOPHOM
nopsiAok. Ha ero ocHoOBe MNpOMCXOAUT B3aUMOJACHCTBHE MEXAY Y4YaCTHUKAMU
HKOHOMHYECKOTO 000pOTa, yCTAaHABIMBAIOTCS B3aUMHbBIC IpaBa U OO0SI3aHHOCTHU
CTOPOH, UX OTBETCTBEHHOCTh APYT Iepen ApyroM. Kak muiier mo 3ToMy MoBOIy
10.C. XaputoHOBa <«JIOTOBOpPHI 3aHMMAIOT MPEOOIAJAIONIEE MECTO Cpeau
MMYIECTBCHHBIX OTHOILICHUH, OOYCIOBICHHBIX CYIICCTBOBAHHEM PBIHKa»,'
«TpaXIaHCKUI 000pOT CYHIECTBYET TOJBKO Onarogaps HAJIWYUIO TPaXIaHCKOTO
noroopa. C M3MEHEHMEM 3KOHOMHUYECKOr0 YKJaJa *KU3HHU 00IlecTBa U OTMEHBI
MJIAHOBBIX BEPTUKAJIBHBIX CBS3EH MOXKHO YTBEpXkAaTh, UYTO JIOTOBOP SIBJISIETCS
€IUHCTBEHHBIM HWHCTPYMEHTOM JUIsl CO3JaHUSI TMOJHOIEHHOTO T'Pa)KJaHCKOTO
oGopoTay.”" Takoe 3HAaYEHHE JOrOBOPA TSl PHIHOYHBIX OTHOIICHHH 00YCIOBICHO
TEM, 4YTO €ro mpaBoBasi ¢GopMa COTJIACOBHIBAETCS C XapaKTEPOM PHIHOYHBIX
OTHOIIIEHUH,  TpeOymIMX  OT  YYaCTHHKOB  TpaXkIaHCKOro  o0opoTa
CaMOCTOSITETIbHOCTH,  MPEANPUUMUYMUBOCTH. bonee  Toro, mpou3olienime
HPKOHOMHUYECKHE U MPaBOBbIC NIPeOOpa30BaHus MPUBEIU K PACHTUPEHUIO CBOOOIbI
YYaCTHUKOB  JKOHOMHUYECKHMX  OTHOLICHWI  TOCPEACTBOM  CHSATHS  paHee
CYIIIECTBYIOIUX OTPaHUYEHUN U 3aMpeToB B cpepe X035 MUCTBEHHOMN NEeATeTbHOCTH
W TpHUAaHUS TPABOBBIM HOPMaM, pETYIUPYIOIMIUM TPaXIaHCKUK 00O0pOT,
MPEUMYIIIECTBEHHO JUCIIO3UTUBHBINA XapakTep. VIMEHHO B JOrOBOPHOM MOpPSJIKE B
HanOoJiee TMOJHOM Mepe HaXOJUT BBIPAKEHUE OOIIET03BOIUTENIbHBIA METO
peryJupoBaHusl OOIIECTBEHHBIX OTHOILICHWM, MPUCYIIUNA TPa)KJaHCKOMY IIpaBy.
JIUCNIO3UTUBHOCTh B 3aKOHOJATEIBHOM perjaMeHTaluu YCJIOBHHA J0roBopa
MO3BOJIIET Y4YaCTHHUKAM JOTOBOPHBIX OTHOIICHHWM OIpeaessiTh CBOWM B3aUMHBIC
npaBa U 00s3aHHOCTH, ONITUMAJILHO COYETasi CBOM COOCTBEHHbBIE UHIMBHUIyaIbHbIC
NOTPEOHOCTH U BO3MOXKHOCTH C MHTEpPEcaMu phIHKA. TeM caMbIM 00eCcTieunBaEeTCs

® Moposog C.JO. CrcreMa TpaHCIIOPTHBIX OPraHU3aIMOHHBIX 10r0BOpoB. - M.: Hopma, 2011. — C. 133,
10 Xapuronosa FO.C. OGIie MONOKEHHS O JOTOBOPAX B TPAXKIAHCKOM TpaBe: Y 4eGHO-METOIHYECKOe OCo0He. -
M.: Mock. ropoackoil yH-T ynpasnenus IIpasutensctBa Mockssl, 2006. - C. 3.
11
Tam xe.
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oOcCiIy’)kMBaHHE OOIIECTBEHHOTO CIpPOCa U WHIAMBUAYAIbHBIX HYXI. B ycroBusix
pbIHKa, cripaBennuBo otMedaeT B.B. MepkynoB, rpaxkIaHCKO-ITPaBOBOW JAOTOBOP
COEMHSET CIPOC W NPEIVIOKEHHE B HDKOHOMHUKE W, TEM CAMbBIM, CTUMYJHPYET
HKOHOMHUYECKOE pa3BUTHE. JlOrOBOp CTAHOBUTCS OCHOBHOM (pOpMOM OTHOIIECHUH, C
MOMOIIbIO KOTOPOW TPOJABIIBI M IMOKyHATeJIM TOBAPOB U YCIyr 00ecleurnBaroT
JBH>)KECHUE PECYPCOB, UYTO MMO3BOJISIET MPU3HABATH JOTOBOP SKOHOMMKO-IIPABOBOM
MOJIEIBIO CAMOTO pHIHKA.” B 9TOM HAaXOAUT NpOSBICHHE ApPyras OCHOBHAS
byHKIUS 10rOBOpa — IopUandeckoe odhopmieHue ooMena Topapamu. Jlemo B TOM,
YTO COOTBETCTBYIOIINE UHCTPYMEHTAIBHBIE KAYECTBA JI0IrOBOPA O0YCIOBJIEHBI €r0
UCKITIOYUTENFHBIMA  BO3MOXXHOCTSIMU  TOPOXAAaTh CHHEPreTHUecKuii 3¢ dekt
B3aMMHON 3KOHOMHYECKOW JAESATENbHOCTH CYOBEKTOB, B OTCYTCTBHE KOTOPOIO
HPKOHOMHKA HE MOXXET JTUHAMUYHO Pa3BUBATHCS. DTOT CHHEPreTHUECKUi >PQeKT
o0OecreynBaeT TOCTHKEHUE PE3yJIbTaTa, 3HAYUTEIBHO MPEBOCXOSALIEIO MPOCTYIO
CyMMY PpE€3yJIbTaTOB JICSITEIBHOCTH YYaCTHHUKOB TPAKIAHCKOTO 000pOTa,
JNEHCTBYIOIIUX [0 OTAEIBHOCTH, MOCPEICTBOM 3KOHOMHYECKH 3(P(HEKTUBHOIO
oOMeHa MaTepHaIbHBIME pecypcamu.’” TeM caMbIM 06ECIICUHBACTCS HE TOIBKO
TOBapOOOMEH, HO ¥ OpraHu3alusl PHIHOYHOTO XO35HCTBA.

Ha3BanHble (pyHKIIMM JOTOBOpPA BBHIFOJIHO OTJIMYAIOT €r0 OT MHBIX MPABOBBIX
CPEACTB PETYJIUPOBAHUS SKOHOMUYECKOW JIESITEIBHOCTH M BBIPAXKAKOT Ty
BAKHOCTh M 3HAYUMOCTb, KOTOPYIO OH HMMEET B COBPEMEHHOM TIPAXKIAHCKOM
o0opore. Benb MMEHHO uepe3 (yHKIMH JIOrOBOpa MOXET OBITh YCTaHOBJIEHO
NO/JJIMHHOE 3HA4YE€HHE JOroBOpa ISl SKOHOMHUYECKOH nearenbHOCTH. Ha 370
oOpamiajii BHUMaHuE €l HUCCIeN0BaTEeNu MPOOJEMAaTUKU JOTOBOPHOIO IpaBa
coBerckoro nepuona. «lloa PpyHkumer xo3siiicTBEHHOro a0roBopa, - nucai B.T.
BepaHuKOB, - Mbl TOHMMAaeM BBIPAKEHHWE OCHOBHBIX LEJ€H HMCIOJIb30BaHUS
JIOTOBOPHOM (hOPMBI OTHOLLIEHUN MEXKAY COLMAIUCTUYECKHMMH OPTraHU3alUsIMU B
00MaCTH XO3fHCTBA, MPOSBICHHE OCHOBHOIO HA3HAYCHHS 3TOTO JOTrOBOPa.
«Dynkuuu gorosopa, ormedasn A.I'. BpIKOB, - 3TO BbIpa)K€HUE OCHOBHBIX LiEJIEH
€ro0 MHCHOJB30BAHMS, IPOSIBICHUE JOTOBOPOM OCHOBHOI'O, OIPEACIISIOLIETO
HA3HAYCHHS B COLHATHCTHIECKOM SKOHOMUKe». "TIo MueHHI0 O.A. KpacaBuukosa,
pElIeHrEe BOIPOCAa O 3HAYEHHHM TIPaKIaHCKO-IIPABOBOIO JOTOBOpA, €CIM HE
LEJIUKOM, TO B OCHOBHOM ONpEIENSIeTCs pEeUIeHHEM BOMpoca O (QYHKIMAX
norosopa.'®

Ecnu roBopuTh 0 posiM Ipa)AaHCKO-MPABOBOrO JOIOBOPA HEMOCPEICTBEHHO
B 00€CIICUCHHH CTPAXOBAHUS MPEANPUHUMATEIBCKUX PUCKOB, TO €r0 Ha3HAYEHUE
B JJaHHOM cpepe SIKOHOMUYECKON AESITENbHOCTH, KaK U B KaKOM-JIMOO MHOM BHJIE
NEeSATEIbHOCTH, OMNATh JK€ YCTAHABJIMBAETCS 4Yepe3 ero (yHKIHUOHAIbHBIC
BO3MOXHOCTH. HO cHavana ckakeM HEeCKOJBKO CJIOB O (hakTopax, moOyKIaroIuxX

Mepkymnos B.B. I'paIaHCKO-IPaBOBOil JOTOBOP B MEXAHH3ME PEryJIHPOBAHUS TOBAPHO-ICHEKHBIX OTHOLICHHIA:
Astoped. auc. ... 1-pa ropua. Hayk. - Caparos, 1994. - C. 7.

B[gerkos W.B. JloroBopHas paGora: yue6Huk. - M.: ITpocmekt, 2010. — C. 9.

“ Bepammkos B.I'. @yHKIMK X035iiCTBEHHOT0 10r0Bopa. - M., 1971. — C. 29.

1> Brikos A.I'. XossiicTBeHHOE mpaBo. - M., 1977. — C. 86.

l6Kp'<1<:'c113qm<013 O.A. T'paxxaaHCKO-TIpaBOBOH JIOTOBOP: MOHATHE, cofepkanue 1 pyHKuH. - CBepuiosck, 1980. — C.
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XO3SUCTBYIONIUX CYOBEKTOB CBSI3bIBATH CEOS JIOTOBOPHBIMH OTHOIICHUSIMH CO
cTpaxoBIIMKaMH. (OCHOBHOW XapaKTEPHOM 4YEPTOM NpPeANPUHUMATEIHCTBA
ABIIeTCS €€ pUCKOBBIN XapakTep. «YToObl o0ecreyuTs cede BO3MOXKHOCTh JOX0/1a,
- mucan emé AWM. Kamunak, - npeanpuHumarelib AOHKEH B3ATh Ha ce0d U
MOKPBITHE BO3MOXKHBIX YOBITKOB, TO €CTh MPEANPUITHE JOIKHO BECTHCh 33 CUET
IpeANpUHUMATENS, HA €ro pUcKk».  lIpennpuHUMaTEIbCKUl PUCK MOXKET OBbITh
CBsI3aH C MPOU3BOJACTBOM M peajv3alfeil ToBapoB, pabOT U YCIYT, ¢ 3aKyIKOH
CBIPbSI, HEOOXOAUMOTO Il TPOU3BOACTBA MPOMYKIHH, C OCYIICCTBICHHUEM
(MHAHCOBBIX CIIETIOK, C BOBMOHBIM KOJICOAHWEM PHIHOYHBIX MPOIIEHTHBIX CTABOK,
HaIlMOHAJIbHOW BAJIIOThI, THOCTPAHHBIX KYPCOB BAJIIOT.

«Kak Obl HM OBLJIO TMOCTaBICHO XO3SMCTBO, crpaBeIuBO moamerma ..
[IlepuieneBrY, OHO BCET/la HAXOJUTCA MOJ CTPAXOM YIPOKAOUIUX B OYIyIIEM TeX
WJIUM UHBIX OMAcCHOCTEH, OCBOOOIUTHCS OT KOTOPOrO TOJIBKO U MOKHO C MOMOIIBIO
WHCTUTYTA CTPAXOBaHUs, HAIIPABJICHHOIO Ha OOECMeYeHUe CTPAaxoBaTEeNs OT ITUX
omacHocTeit». " IIpHCYTCTBHE pHCKA B IIPEANPUHMMATEIBCKOH JEATEIbHOCTH
XO3SIUCTBYIONIUX CyOBEKTOB TPEOYET OT HUX HAXOJUTh CIIOCOOBI 0OXOJAUTH PHUCKH,
CHMKATh CTENEHb WX JICNCTBUS, OrpaHUYMBaTh HUX. B BHOy 3TOro
NPEANPUHUMATEIIBCKAA PUCK SABJISIETCS MOIIHBIM CTHUMYJIOM JUIsl  CO3JaHUs
rapanTuii, 00€CIeUrBarONIMX BO3MEIICHUE yiiepda B cllydae HENpeIBUIECHHBIX
COOBITHI, KOTOpbIE MOTYT HETaTMBHO TMOBIUATh Ha (opmupyromuecs
MPOU3BOJICTBEHHBIE  CBSI3M, IMOPOJUTh YOBITKM B  MPEANPUHUMATEIHCKON
JIESITETbHOCTH.

3aKJIIOYCHUE JIOTOBOpPA CTPAXOBAHUA MPU3BAHO 3AIIUTUTHh YYaCTHHKA OT
HEOJIaronpUsITHBIX UMYILECTBEHHBIX MOCJIEACTBUNA OyAYIEro HemnpeacKkazyeMoro
coObITus. [TyTéM 3aKioueHus JOroBOpa MOXKHO JIOCTUYb YMEHBIIEHUSI YOBITKOB B
JEATEIIbBHOCTH TIPEANPUHUMATEIIS — B BUJIC HETIOTYUYCHHS OKUTAEMBIX TOXOJ0B OT
MPEANPUHUMATEILCKON JCATENHbHOCTH W3-3a HApPYIICHUS CBOMX 00s53aTeIhCTB
KOHTpPareHTaMH MpeIINpUHUMATENS] WM U3MEHEHUS YCIOBUHN 3TOW AESATEIbHOCTU
M0 HE 3aBUCAIIMM OT MPEANPUHUMATENSI 00CTOSITENbCTBaM. T0O €CTh CTpaxoBaHUE
NPEANPUHUMATEIIBCKUX  PHUCKOB MOXET OrpaguTh MNPEAIPUHUMATENS  OT
BO3MOKHON HEIOOPOCOBECTHOCTH KOHTPAreHTOB, ¢ KOTOPHIMU OH BCTYMAaeT BO
B3aMMOOTHOIIICHHS, HEUCIOJIHEHHEeM JIM0O0 HEHAIeKAIUM  HUCIIOTHEHUEM
JIOTOBOPHBIX 0053aTENIbCTB C MX CTOPOHBI MO WMHBIM npuurHaMm. [lomMmuMo puicka
yOBITKOB, CBSI3aHHBIX C JIOTOBOPHBIMH OTHOIIEHUSMH, MOCPEICTBOM JIOrOBOpA
CTpaxoBaHUs MPEANPUHUMATEIHLCKOTO PUCKA MPEANPUHUMATENIb MOXKET OTPaIUTh
ceOsi U OT HE 3aBUCSIIUX OT HEr0 PUCKOB M3MEHEHHUH YCIOBHUM OCYIIECTBIICHUS
NPEANPUHUMATEIILCKON NIESITEIPHOCTH (Hampumep, UHQISIIIMOHHBIE W3MECHEHUS,
W3MEHEHUs B 3aKOHOIATENILCTBE, BBEJICHNE MPABUTEIHLCTBEHHBIX 3aMPETOB U T.I1.).

[ToquépkuBas 3HAYECHHE TPAXKIAAHCKO-TIPABOBOTO JOrOBOpa ISl CTPAXOBBIX
otHomiennii, .M. CtenaHoB emé B CBOE€ BpeMsl CUMTAJ, YTO MMEHHO JIOTOBOPHI
COCTABJISIIOT TJIABHYIO TMPaBOBYIO (OpMy CTpaxoBoro otHommeHus. Ha 9To

Y Kamuuka A.A. OcHOBBI MpeAnprHIMaTeIbCcKOro npasa. - I1r., 1917. - C. 75 - 76.
18 Iepmenesuyu I'.®. Kypc Toprosoro npasa. - M., 2003. T. II. - C. 314, 322.
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yKa3bIBaeT CIEAYIOIee ero BhicKa3biBaHue: «CamMocTpaxoBaHHe HEe 00ecreurnBaeT
COOCTBEHHMKA BELIW: THOENb BEIIM SBISIETCS [ HEro HEBO3BPAaTHBIM BpeaoM. U
BOT COOCTBEHHUK IpUOEraer K JOroBOpY Kak CIOCO0Y paclpeiesieHus] WU
nepeaaur Bemy. OH UM COEAUHSETCS C APYTUMHU COOCTBEHHUKAMH B OOIIECTBO C
1EJIbI0 OTKJIOHEHHUS OOLIMMU CHJIAaMH HECYACThs, MOTYILETO0 TOCTUTHYTh TOTO HIIU
WHOTO M3 €ro 4JEHOB (JOTOBOP B3aMMHOIO CTPAaXOBaHUs), WM TEPEHOCUT C
U3BECTHBIM TOKEPTBOBAHUEM JISKAIIUH HAa HEM PHUCK Ha Jpyroro (JI0roBop
cTpaxoBaHus 3a npemuto). Cam ke 1o cebe CTpaxoBOH JOTOBOP €CTh CIOCO0
nepeadn pucKa; CpeACTBO, PU KOTOPOM CTPaxoBaTeNb CTABUT CTPaxXOBILIMKA I10
OTHOIIIEHHUIO K 3aCTPaXOBAaHHOW BEUIM B TO MOJIOXKEHHE, KOTOPOE OH 3aHUMAaJ Obl
caM MpH CaMOCTPAXOBAHHH.

Ponb rpakaaHCKO-IpaBOBOTO JIOrOBOpa 3/€Chb, B IEPBYID OYEpPEb,
3aKJII0YAEeTCsl B YCTAHOBJIEHHHM MPABOBOM CBS3M MEXIY NpPEINPUHUMATEISIMH,
UMEIOLIMMH HaMEpeHHE OrpaJuTh CBOW OH3HEC OT HEKEIAHHBIX PHUCKOB, U
CTPAaXOBUIMKOB, 3aMHTEPECOBAHHBIX B CO3JaHUM YCTOMYHMBOIO CTPaxOBOIO
noptdenst ¢ OOJBUIMM  YHUCIOM  CTPaxoBBIX  JOroBOpoB.  MoTuBOM
IPEANPUHUMATENS  3aKJIIOYEHHMS JIOTOBOpA CTPaxOBaHUS SBISIETCA  «CTpax
JCHCTBHTENBHON OMACHOCTH»,” IeIbI0 BBICTYNIAET «3alMTa OT CymbObI».”
[ToOynutenbHOW NPUYMHOM JUIsI HEro sBJIAETCS NOTPEOHOCTh BOCCTAHOBUTH
UMYILLECTBEHHOE TIOJIOKEHHE B  Cllydyae HACTYIUICHHs HEOJaronmpusTHBIX
MOCJIEICTBUA OyAylIero coObITHS WM JEHCTBUIA KOHTpareHToB. Ero mHTEpec B
JIOTOBOPE CTPAaXOBaHUS COCTOMT B TIOJYYEHHMH OT CTPaxOBIIMKA JIEHEKHBIX
CPEICTB Ha yCTpaHEHHE HEOJAronpuUsATHBIX MOCIEACTBUNA  HACTYIUICHHS
CTPaxoBOr0 Ciy4das B Mpejaenax CTpaxoBOM cyMmbl. CTpaxoBasi KOMIIAHMS K€,
BCTynasi B JIOTOBOPHBbIE€ OTHOUIEHUS, PYKOBOJICTBYETCA LEJbIO W3BJICUCHUS
NpUOBUIN (HE U3 CTPaXOBBIX B3HOCOB, MOCKOJBKY B Pacu€Thl CTPAXxOBBIX TapU(OB
npuObUIb HE 3aKiaJbIBacTCs), a IOCPEACTBOM WHBECTUPOBAHUS BPEMEHHO
CBOOOJIHBIX CPEACTB CPOPMUPOBAHHOTO CTPAXOBOTO (POHIA.

Jlis peanu3anuy CBOMX LI€JICH KOHTPAreHTHl CBSA3BIBAIOT C€0sl B3aMMHBIMU
00s13aTeIbCTBAMU: CTpaxoBaTelb O0S3yeTCsl BBILJIAUYMBATH CTPAXOBYIO IMPEMHUIO,
CTPaxOBIIUK 00s3yeTcs MpU HACTYIUICHUM MPEAYyCMOTPEHHOTO B JOTOBOpE
CTPAaxOBOT'0 CJIy4asl BO3SMECTUTh CTPAaXOBATENIO-TIPEAIPUHUMATEN0 TPUUYNHEHHbIE
yOBITKH, BO3HUKILIKE B €ro NpEeANpPUHUMATENIbCKON nedareabHocTu. VIMeHHO 3Ta
paBoBasi CBA3b MO3BOJISIET YYACTHUKAM TAaKOIO POJA CTPAXOBBIX OTHOLIEHUU
peann30oBaTh CBOM B3aMMHBIE SKOHOMUYECKHE NHTEPECHI U TOTPEOHOCTH.

Ha3naueHue AOroBOpHOTO MOPSJIKAa B pacCMAaTPUBAEMOM BHUJE CTPAXOBAHUS
COCTOMT TaKKe B OINpPENeNIEHUH YYaCTHUKAMH JOTOBOPHBIX OTHOIICHUH U
IOpUIMYECKOM (PUKCUPOBAHUM OOIIMX SKOHOMHYECKHX I1ene. OOo3HaueHHbIC
BBIIIIE MOTHBBI 3aKJIIOYEHHS JIOrOBOpa KaXJOTr0 M3 KOHTPAr€HTOB MO3BOJISIIOT
copMUpPOBaTh E€IUHYIO II€JIb KX JOTOBOPHBIX B3aMMOOTHOILIEHUH. JTa Lelb

19 Cremanos MI.YI. OmbiT Teopun cTpaxoBoro aeia. - Kasanp: Yuus. tui., 1875. - C. 11.

2 Jrosckuit A. PuckoBbIe caenky // DHIMKIONeIHIecKuii cnoBaps bpokraysa u Edpona. T. 26-A. - CII6., 1899. -
C. 804.

2 Henri et Leon Mazeaud, Jean Mazeaud. Lecons de droit civil.Paris, Tome troisieme.P. 1202.
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3aKJII0YAETCSl B PaACHpElENICHUd HENpPEeIBUIECHHOIO pHUCKAa B COOTBETCTBUU C
UHTEpPECaMu CTOPOH: CO CTOPOHBI CTpaxoBaTelss — TNEPENOKUTh PHUCK
HEMPEABUACHHBIX YOBITKOB OT MPEANPUHUMATENbCKON  JeATEeTbHOCTH Ha
CTPaxXOBIIMKA; CO CTOPOHBI CTPAXOBIIMKA — MPUHATH STOT PUCK CTpaxoBaTess Ha
cebst B cuity crienu@ukd cBoel nesarenbHOCTH. CorjacoBaHUE M IOPUIUYECKOE
3aKpeMJIeHUEe ITUX 1IeJIe BHOCUT OOIIMI CMBICIT B JJOTOBOPHBIE B3aMMOOTHOIICHHUSI
KOHTPareHToB, CO37aET €IMHYIO HAMIPABIEHHOCTh U YIIOPSIIOYEHHOCTh UX YCUIIUH.

KoHeuHO, MOXHO YTBEpPXKIaTh, UYTO «BCSIKUW JIOTOBOP €CTh B3aMMHOE
CTpaxoBaHUE OT MHOXECTBA PUCKOB MEJIKHUX U KPYMHBIX U PACTPENICTICHUE STUX
DHCKOB MEXLy 3aKMIOYHBIINMH 9TOT HOTOBOp».”” O{HAKO B JOTOBOPE
CTpaxoBaHUs MPEANPUHUMATEIHCKUX PUCKOB B CHIIY €0 ajleaTOPHOrO XapakTepa
PUCK HE TPOCTO MPUCYTCTBYET B TOW WJIM HWHOW CTENEHU, a MPHUOOpeTaeT
ONpENENSIONMIA CMBICT B JIOrOBOpE, XapakrepusyeT ero. Kareropus pucka B
JIOTOBOPE CTpPaxOBaHUs PAaCCMAaTPUBAETCA KakK IEPBOCTEINEHHAs, OTCYTCTBHUE K€
pHUCKa BJIEUET €ro HUYTOXKHOCTh. 3/1€Ch PUCK, MPUHUMAEMbIA Ha ce0sl KaxII0l U3
CTOPOH, BBIPAXAETCS B JIOMYCTUMOCTU TOTO, YTO «IMOO OJMH, JTUOO IpYyroi
KOHTpareHT (PakTUYECKU MOJYyYUT BCTPEYHOE YJOBJICTBOPEHNE MEHBIIIETO0 00BhEMA,
YeM MM CaMHM MpEACTaBICHHOE».” PacrlpeneneHue pucka MeEXIy CTOpOHaMU
COCTABISIET LENb JOTOBOPA CTPAXOBAHMS,” IOCKOIbKY HAMEPEHHS CTOPOH,
KOHEUHBI pe3ylbTaT W MaTepuaibHas ILEHHOCTh JIOTOBOpPA «IIOCTABJIEHBI B
3aBUCUMOCTh OT COOBITHUS COBEPIICHHO HEU3BECTHOIO, WU CIy4ailHOTO, WJIU
TOJBKO BEPOSITHOTO, TaK 4YTO NpPH 3aKJIIOYEHUU €r0 COBEPIICHHO HEU3BECTHO,
KOTOpasi CTOpOHa B KOHEUYHOM pE3yJbTaTe€ BBIUTPACT, MOJYYUT OOJIBIIYIO
BBITOTY».”> «/IMCHHO PHCKOBBIH XapakTep CTPAXOBAHWS, HE HEH3OEKHOCTB, a
TOJIBKO BEpPOSITHOCTh TMOENN B ONpPENENEHHOE BpeMs M COCTAaBJISET CYTh 3TOTO
FOPHUINYECKOTO HHCTUTYTa». >

PuckoBbIll XapakTep AOTOBOpa CTPaxOBaHUS MPEANPUHUMATEIBbCKUX PUCKOB
HaxOJHUT MpOSIBIICHHE C ABYX CTOpOoH. C OOHON CTOPOHBI, MPEANPUHUMATEIb,
yIUlauvBas CTPAXOBYIO MPEMUIO, HE 3HAET HABEPHSKA, MOJYYUT JIK OH CTPAXOBOE
BO3HArPAXKJICHHUE, & €CJIM IMOJYYUT, TO MPU NPOJOJLKUTEIBHOCTH B3HOCA MPEMUN
MOKPOET JIM CTPAXOBOE BO3HATpaXIECHUE YIUIAYCHHbIE UM IpeMuu. B cBoto
ouepellb, CTPaxXOBIIMK JO HACTYIUIEHHS CTPAaXOBOrO CIllydash HaXOJWUTCS B
HEBEJICHUM OTHOCHUTEJIBHO TOTO, MPUIETCS JIM €My MPOU3BOJUTH CTPAaXOBbIC
BBITIJIATHI U KaKOB OyI€T 00BEM CTPAXOBOTO BO3HATPAXKICHHUS.

2 Marasunep SI.M. O6mias Teopus mpaBa Ha OCHOBE COBETCKOT'O 3aKOHOAaTeIbcTBa // 1130panHble TpyIbl IO 00mIeH
Teopuu npasa / oTB. pea. A.K. Kpasuos. - CII6.: U3x.-Bo P. Acnanosa «lOpuauueckuit uentp «Ilpecey, 2006. - C.
166.
2 Nodde O.C. O6s3atenpeTBeHHOE MPaBo. - M.: «Opuandeckas tuteparypay, 1975. - C. 295.
2 Cwm.: Bparunckuit M.U., Butpsaackuit B.B. Jlorosopraoe mpaso. J[oroBopsl 0 6aHKOBCKOM BKJIaZe, OaHKOBCKOM
cyere, OAHKOBCKHE pacueThl, KOHKYpC, JOTOBOPHI 00 urpax u mapu. Kaura 5. B 2-x Tomax. [DneKTpoHHBINA pecypc].
- M.: Craryr, 2006. locTym n3 cupaB-TipaBoBOi cucTeMbl « apaHT.
% Tlo6enonocnes K.I1. Kype rpakmanckoro mpaea. [Dnektponsiii pecype]. - CII6.: CunoansHas Turorpabus,
1896. JlocTym u3 cripaB-mpaBoOBOM cUCTeMBbI «[ apaHT»
% Menrmues 111, Oiirensuxt B. CrpaxoBoii puck // AkTyanbHble poOJIeMBl TOCYIapCTBEHHOTO CTPOUTEIBCTBA U
YKpEIUIeHUs connanictTiieckoit 3akonHocTy B Tamxukckoit CCP. - [lymanb6e, 1973. - C. 252.
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Takum o00pa3om, pacmpelneieHHE HENPEIBHICHHOTO pPHCKAa  MEXKIY
CTPaxOBUIMKOM W CTpaxoBaTejeM SBIAETCS OOIIell 3IKOHOMHYECKOW IIEJIbIO
CTpaxOBaHUs, KOTOpas MOXET ObITh JOCTHUTHYTa TOJBKO TMOCPEACTBOM
JIOTOBOPHBIX CBsI3el CTOpoH. Peanmuzarus 3Tol oOIeH SKOHOMHYECKOW Iein
JIOCTUTAETCS B MPOLECCE UCIIOIHEHUS I0TOBOPA, YTO, B CBOIO OYEPE/b, IPUBOJIAT
B JIBIDKCHUE 3aIIUTHYIO (PYHKIMIO IOTOBOpa cTpaxoBaHus. JloroBOpHOI MOPSIOK
00s3bIBAaCT CTpaxoBaTelsi M CTPAxXOBIIMKA K HaJJIekKalIeMy BBITOJHEHUIO
COTJIaCOBAaHHBIX W B3STHIX Ha C€0S B3aMMHBIX MpaB U 00S3aHHOCTEH, UYTO CIIYKUT
JTOCTIDKCHHIO OOIIeH 1enmu JoroBopa. Paccykaas o 3anuTHON (YHKIIMH JOTOBOPA
ctpaxoBanus III.M. Menrnues, oOpamiaer BHMUMaHHE€ Ha BOCCTAHOBHUTEIBHOE
3HQYEHHWE JAHHOIO JIOTOBOpA, IMO3BOJSIIOIIETO MYTEM MEXAHU3MA  YIUIATHI
CTPaxOBOTO BO3MEIICHUS BOCCTAHOBUTh OOBEKT CTPAXOBaHWSA, HE JOMYCTHTH
YMEHBIICHUE UMYIIECTBA JIUIl B PE3YJIbTATE Pa3pyLIUTENbHBIX CHJI TPUPOMABI H,
TEM CaMbIM, MaKCUMaJbHBIM 00pa30oM CIIOCOOCTBOBATh OXpPaHE MMYIIECTBEHHBIX
VHTEPECOB CIanOBaTeneﬁ.27 bynyun BOCCTaHOBUTEIBHBIMU ITPABOOTHOLLIECHUSMU
C MMPUMEHEHUEM MEP 3aIlUTHI, CTPAXOBbIE MTPABOOTHOIICHUS MPEACTABISAIOT COO0M
WHIUBUTyJIbHO-OTIpE/ICIEHHBIC CBSI3U YIPABOMOYEHHBIX W OOS3aHHBIX JIUII,
HaIpaBJICHHBIX HAa BOCCTAHOBJICHUE CYOBEKTHUBHBIX TPaKIaHCKUX HpaB.28 B xone
peanu3alyu 3TUX CBS3eM (PU3UYECKU pa3pylIeHHOE MMYIIECTBO MPEBpaIlacTCs B
DKOHOMMYECKHA HEpa3pylLIAEMyI0  KalUTaJbHYK LIEHHOCTb, HECMOTpA Ha
pa3pyiaeMocThb ero GU3nYeCKux cBoiicts.”

OmHako 3alUTy MHTEPECOB  CTPAXOBATEISA-MPEANPUHUMATENS — JIEJIACT
BO3MOXXHBIM (POPMHUPOBAHUE CIICHUAIU3UPOBAHHOTO (POHA, U3 CPEJICTB KOTOPOTO
BBIIUIAYMBACTCS CTPAXOBAsi CyMMa B CIIy4ae HACTYIUIEHUS CTPAXOBOIO Ciydasi. ITO
boHa ympaBiseTcss CTPaxOBIIMKOM U (opmupyercda He 3a CUET OJHOIrO
CTpaxoBaTeyis, a M3 B3HOCOB OOJIBIIOrO YKCJIAa TOAOOHBIX CTpaxoBaTeseH,
MepeaBIIMX B3aMEH OJTUX B3HOCOB PHUCK BO3MOXHBIX  YOBITKOB  OT
MPEANPUHUMATENBCKON  JAEATENIBHOCTA  CTPaxoBOM  opranHuszauuu. Ilosromy
rOBOPAT, YTO B CTPAXOBAaHWM BOIUIOLIEHA WAESA PACIPENCIICHUS BO3MOXKHBIX
MOTEPh MEXIY ONpPENENCHHBIM YHCJIOM JIUIl, Onarojaps 4YeMmy IOTepH OTHU
CTaHOBSITCSI MEHEE YyBCTBUTEILHBIMH WJIK BOOOIIIE HEUYBCTBUTEIBHBIMU JIJIS TOTO,
y KOTO OHM B [CHCTBUTENBHOCTH mpom3omutd.” IIpu 3ToM (OpMHpOBAHHE
CTpaxoBOTro (OoHAA SBISETCS 3aJ0rOM MPUOBUIBHOCTH M CaMOW CTPaxoBOM
KOMITaHWH.

Opnnako (popMupoBaHue 3a CYET B3HOCOB OINPEICTIEHHOIO YKCia YYaCTHUKOB
eauHoro (oHJa KAaK HMCTOYHUKA TMOKPHITUS BO3ZHHUKAIONIUX Yy OJHOTO WU

*"Menrmues 11I.M. OcoGeHHOCTH i 3HAYCHHE HHCTUTYTA CTPAXOBAHHs / Y KPEIUICHHE 3aKOHHOCTH ¥ IPABOIIOPSIKA,
COBEPIIEHCTBOBAHUE COBETCKOTO 3aKOHOAATEIHCTBA U COIMATMCTHUECKON rocyaapcTBeHHOCTH. CO. cTareid. Boim.2.
— Hyman6e, 1978. — C. 88.

Menrmues IILM. K BOIIPOCY O IIOHATUHM BOCCTAHOBUTENIbHBIX IIPABOOTHOLIEHWH M COBEPUIEHCTBOBAHUE
TPaXIAaHCKOTO 3aKOHOJATeNhCcTBA / YKpPEIJICHHE COLHAINCTHYECKONH 3aKOHHOCTH W COBEPIICHCTBOBAHHE
3akoHoAarenscTBa. CO. Hayd. TpyaoB. — Jymanbe, 1984. — C. 61.

®JTnon C.E. JloroBop CTpaxoBaHHs 10 PycCKOMY mpaBy. - M., 1892. - C. 7.

3OBparI/IH(:I<I/II71 M.N., Burpsauckuii B.B. JloroBopHoe mnpaBo. /IoroBopbl O BBHINOJIHEHHH PadOT M OKa3aHWUM YCIYT.
[OnexTponnslii pecypc]. — M.: «Cratyt», 2002. JocTyn u3 cnpas-npaBoBoii cuctemsl «KoHcynsranTIInocy.
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HECKOJIbKMX  yYaCTHHUKOB  YOBITKOB, = HEBO3MOXXHO  0€3  JIOTOBOPHOTO
UHCTPYMEHTapus, MO0 CO3JaHUE CTPaxoBOro (OHAAa HPOUCXOAUT TOJIBKO B
pe3ysibTaTe BO3HUKHOBEHHUS JOTOBOPHBIX OTHOILIEHUM, BO3HUKAIOIUX MEXKIY
CTPaxXOBUIMKOM M  OTACJIBHBIM CTPaxoBaTeJIeM. 3aKJII04aeMble JIOTOBOPHI
CTPaXxOBaHHUs BBICTYNAIOT IOPUINYECKUM HHCTPYMEHTOM Uil OOO3HAUYE€HHOTO
OPUBJICYEHUS]  JEHEXKHBIX  CpeacTB.  VIMEHHO  NOroBopHas  Ipupoja
B3aMMOOTHOIIEHUN CTPaxOBUIMKA C KOHKPETHBIM CTPAaXOBaTENEM «JIaéT KU3HbY»
CTPaXOBaHUIO KaK BHAY 3KOHOMHYECKOW MEATEeIbHOCTH, U ITO camo CcoOoi
YKa3bIBa€T HA BBICOYAHNIYI0 pOJIb T'Pa)kIaHCKO-IIPAaBOBOTO JOroBopa B
00ECIeYeHNN CTPaxOBaHHWs B IIEJIOM M CTPAaXOBaHUSA MPEANPUHUMATEIBCKUX
PUCKOB B YaCTHOCTH.
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Poab rpasxkaaHcko — mpaBoBOIo J0roBOPa B o0ecrieYeHUH CTPAXOBaAHMSI
NpeANPUHUAMATEIbCKUX PUCKOB
B crathe ompegensercs poib TPaxJaHCKO — TIPaBOBOrO JOroBOpa B
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PUCKOB B 4HaCTHOCTH. B Hem Taxke PaCKpPLIBACTCS 0COOEHHOCTH DTOTO A0rosBopa B

o0ecrieueHuun HHTCPCCOB KPECAUTOPOB U YMCHBIIICHUNU PHUCKA.
Zolotukhin A.V.

The summary
Rol — civil law contract to provide insurance business risks

The article defines the role of civil — legal contract to provide security in
general and the insurance business risks in particular. It also reveals the
peculiarities of this agreement to ensure the interests of creditors and reducing risk.

Cabaues U.3."

3akoHoOAaTEeIbHAS OCHOBA NMOMCKA, OLIEHKHU M 100bIYM He(DTH U ra3a B
PecnyOimke TamkukucTan

KiaoueBble cJioBa: 3dKOHOOATCJIbHAsA OCHOBA, IIPCAIIPHUHHUMATCIBCKUC
OTHOIICHU, ITIOUCK, OILICHKA, 110651113, He(bTb nura3s

Key words: legislative framework, business relationships, search, evaluation,
mining, oil and gas

B PecnyOnuke Tamxukucran (PT), ¢ npuoOpeTeHHEM TocyAapCTBEHHOU
HE3aBHCUMOCTH HJIET Tpolecc TIyOOoKuX mpeoOpa3oBaHUN BCEH CHUCTEMBI
OOIIIECTBEHHBIX OTHOIICHUHN: TIEPEX0]] OT KOMaHIHO-aIMUHIUCTPATUBHOM CUCTEMBI
K PBIHOYHOM W  CO3JAHUE COBPEMEHHOM, COLHAIBHO-OPUEHTHUPOBAHHOU
HaIMOHAIBHONW SKOHOMHUKH PBIHOYHOTO THTA. [lepexo 1 K ppIHOYHBIM OTHOIICHHSIM
U hopMHUpOBaHKE BHICOKOI(PGHEKTHUBHOM COIMATBLHO-OPUEHTUPOBAHHONW PHIHOYHON
HSKOHOMHUKH TOTPeOOBaIM NPOBEJACHUS B CTpaHE PAaTUKAIbHOW SKOHOMHUYECKOM
pedbopmbl.  Baxkneimein  coctaBHOW €€  4YacThlO  SBWJIAch  pPa3BUTHC
MPEANPUHUMATETHECKON JCATENBHOCTU B c(hepe TOUCKA, OLIEHKH U TI0OBIYM HEPTH
U Ta3a, HalleJICHHOE Ha CO3/IaHKe MPUHIMIHAIBHO HOBOM MPEANPUHUMATEIHCKON
CUCTEMBI, OTBEUAIOIIEH OCOOCHHOCTSAM H TpeOOBaHUSAM (PYHKIIMOHUPOBAHUS
PBIHOYHOM SKOHOMUKH.

B coBpemenHoM mmpe He(dTh U ra3 — OCHOBHBIE MCTOYHUKHA DHEPTUU IS
MUPOBOH DKOHOMHUKH, KOTOPBIM IOKa HET 3aMeHbl. bojee Toro, morpeOHOCTH B
YIIIEBOJIOPOTHOM CHIphE - He()TH U Ta3e - Ha TuIaHeTe OyJeT TOJIhKO Bo3pacTarh. B
OTJIMYME OT WCIOJB30BAHMS HEIp B IEISIX WMEIOMIEH THICSYSNETHIO HCTOPUIO
TOPHOW MPOMBIIUICHHOCTH B €€ KJIaCCHYECKOM MOHUMaHUH, UCIIOJb30BaHUE HEJpP
JUTS TE€OJOTHMYECKOTO H3ydeHUss W J00bdM He(TH, a BIOCIEICTBUM W Tasa,
HACUMUTHIBAET «BCETO» OKOJIO TOJYTOpa CTOJIETUH, HO HMMEET OCOOEHHOCTH,
TpeOyIoIINe CepbEe3HOr0 MPABOBOTO HCCIEIOBAHMS C HAy4YHOH W NMPaKTUYECKOU
TOUYEK 3PEHUSI.

*AccucTeHT Kadeapbl MPEANPUHUMATENBCKOTO ¥ KOMMEPUYECKOTo mpasa opus. ¢.-ta THY.
! Magnos N1 [IpaBoBO#f peXNM HCIOIH30BAHUS HEAP AJS TEOJOTMIECKOTO M3YYEeHUS M JOOBIYM HeTH U rasa B
Poccuiickoit ®enepanun: ABTopedepar AuccepTallMd Ha COMCKAHWE YYEHOW CTENEHM KaHAMIaTa FOPHIMYECKHX
Hayk. M., 2008. C.3.
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3aKOHOJIaTEIbHOM ~ OCHOBOWM  OCYLIECTBJIEHHE  IPEANPUHUMATENHCKOU
nestenbHocTH B PT B cpepe moucka, olieHKH U 100bIYM HE(DTU U Ta3a CIeAyIolIne
HOPMAaTUBHO-TIPABOBBIE AKTHI:

- ITocranosnenne CoBet MunuctpoB PT ot 5 utonsa 1993 roma, Ne 322 «O
CO3[JaHWH COBMECTHBIX MPEANPUITHNA 1O Ppa3BeIKE U  IKCIUTyaTaluu
MECTOpOXACHUN HePTH U ra3a B PecniyOnuke TaKuKucTany;

- IloctanoBnenue Cosetr MunuctpoB PT ot 6 utons 1993 roga, Ne326 «O
1eHax Ha HeTh U Ta3 MPUPOTHBIN,

- 3akoH PT 20 urons 1994 roga, Ne 983 «O Heapaxy;

- [loctanoBnenue Coser MunuctpoB PT ot 31 maprta 1994 roma, Nel148 «O6
oOpazoBanuu ['ocynapcTBeHHON KoMnaHuu "TaJKUKHEPTETIPOITYKT ' »;

- IlocranoBnenue IlpaButensctBa PT ot 15 mas 1995 roma, Ne 341
«Bonpocet Komurera mo Heptn u razy npu IlpaButensctBe PecnyOnuku
TamKxuKkucTan»;

- IloctanoBnenue IlpaButensctBa PT ot 1 urona 1995 roma, Ne 384 «O
HEKOTOPBIX Mepax M0 BOCCTaHOBJIEHUIO He(PTETa30,100bIBAIOIICH OTpaCIIny;

- Ilonoxxenne o Komurere mo nedgtu u razy npu llpaBurensctee PT ot 3
uroHs 1995 rona, Ne 394;

- [ToctanoBnenue IlpaButensctBa PT ot 21 urons 1995 roga, Ne 432 «O6
OCBOEHUU ra30BbIX MECTOPOXKACHUH t0ora TaKUKUCTaHaY;

- [loctranoBnenue IlpaButensctBa PT oT 5 centsaOps 1996 roga, Ne418 «O6
yTBepxkaeHun [lonoxxeHus: o pazMepax MopsJIKe M YCIOBUSIX B3UMaHUs IJIaTExKEN
3a MPABO HA MOJIb30BAHUE HEIPAMIY;

- Ilocranosnenue IIpaButenscrBa PT ot 18 urons 1996 roma, Ne 324 «O
CTpYKType HedTerazoBoi otpaciu Pecnyonuku Tamxukuctany;

- IloctanoBnenue IlpaBurensctBa PT ot 7 depans 1997 roma, No 73 «O
Mepax I0 pa3BUTHIO HEPTIHOM U ra30Boi orpaciu PecnyOnuku TamKkuKkucTany;

- [lonoxxkenne «O TI'ocymapcTBeHHOM (DOHJE T€OJIOTHUYECKON HHGPOPMAIHH O
Henpax PecryOnmku Tamkukuctan» ot 6 mas 1997 roga, Ne 210;

- IlonoxxeHue O mOpsAKE TOCYAApPCTBEHHOrO y4e€Ta U TOCYJapCTBEHHOM
peructpaid pabOT MO TEOJOTUYECKOMY HW3YUYEHUIO HENp, YYacTKOB HEJp,
MPEIOCTABIECHHBIX JJI JOOBIYM MOJIE3HBIX UCKOTAEMBIX U B IEJISX, HE CBA3AHHBIX
¢ X goobruent ot 2 uroHg 1997 roga, Ne 259;

- IlocranoBnenue IlpaBurensctBa PT ot 7 aBrycra 1997 roma Ne 359 «O
nepepadoTKe ChIpoil HeTHY;

- Ilporpamma «Ctparerun pa3BuTHS pePOpM B DHEPTETHUYECKOM CEKTOPE
PecniyOnuku Tamxkukuctan» ot 27 okTsaops 1998 roga, Ne 417;

- Ilocranosnenue IlpaBurensctBa PT ot 25 mapta 1999 ronma, Ne 113 «O6
otBojic 3emenb Komurtery mo Hedtu u ra3zy mpu IlpaBurenbcrBe PecmyOnuku
TamKuKuCcTaH AJ1 MPOBEACHUS TTOMCKOBO-PA3BEAOYHBIX PabOT»;

- IlocranoBnenue IlpaButensctBa PT or 19 ampens 2001 roma, Nel92"O
NEeOMTOPCKON 3aJI0JDKEHHOCTH [ OCy/apCTBEHHON aKIIMOHEPHOW XOJIIMHTOBOM
komnanun "bapku Touuk", ['oCynapCcTBEHHOrO YHHUTAPHOTO NPEANPUITHUS
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"Tamkukras" U JOMOTHUTEIBHBIX MEpax Mo 0OecrneueHnuro 0ojee MOJHOTO cOopa
CPEIICTB 3a MOTPEOJICHHBIN TPUPOAHBIN T'a3 U JIEKTPOIHEPTUIO";

- IlocranoBnenue IlpaButensctBa PT ot 7 urons 2001 roma, Ne 236"00
yTBEpKJIeHUH  YcraBa  ['OCymapCTBEHHOTO  YHUTApHOTO  MPEINPUSTHS
"TamkukHedreras";

- IlocranoBnenue llpaBurensctBa PT ot 4 mapra 2002 roma, Ne 92 «O
JUIEH3UPOBAHUY TI0JIb30BaHus HeApamu PecnyOnuku TamKukucTany;

- 3akoH PT or 30 wmroma 2007 roma, Ne 309 «O rocynapCTBEHHOM
PETYIMPOBAHUH MTPOU3BOJCTBA U 000POTA OTMEITHHBIX BUIOB HEDTEIIPOTYKTOBY;

- [locranoBnenne IlpaBurensctBa PT or 30 aBrycra 2011 roga Ne426 «O06
yTBepxkaeHun [lpaBunia omnpeneneHus pa3MeEpPoOB MOJMUCHOTO OOHYca, pa3MepoB
OOHyca KOMMEpPUYECKOTO OOHapyXeHus M 3aKJIIOYEHUs KOHTPAKTOB Ha
HEJIPOTOJIb30BAHUE U MOPsIKA MTPOBEJCHUS 00s13aT€IbHOW HAJIOTOBOM SKCIIEPTU3BI
KOHTPAKTOB Ha HEJPOIOJIb30BAHUEY;

- «[IporpaMma 1Mo yay4IIeHUI0 HHBECTUIIMOHHON MPUBJICKATEIBHOCTU Cepbl
Heqpononb3oBanus B Pecny6Giuke Tamxukuctan Ha 2012-2015 roasr» ot 1
aBrycra 2012 rona, Ne385;

- IlocranoBnenue IIpaBurensctBa PT ot 2 mapra 2013 roma, Ne 89 «O
BOIIPOCaX MOpsAJIKa MPOBEAEHU KOHKYPCOB Ha MTPaBO MOJIb30BAHUS HEAPAMI»;

- 3akoH PT ot 18 mapra 2015 rona, Ne 1190 «O nedTu u raze» u ap.

[IpuHaTHE STHUX HOPMATHUBHO-NIPABOBLIX AaKTOB OBLIO HAMPABJICHO Ha
JTOCTUKCHUE onpeaenénHo nenu IIpaBurensctBa PT - moBblieHue
ABTOHOMHOCTU W CaMOJOCTATOYHOCTU NPEANPUITUN HHEPrEeTHUYECKOIO CEKTOopa
MyTEM UX PECTPYKTypU3aAllUU, YTOOBI OBITh TOAXOIAUIMMH JIJII PHIHOYHOU
PKOHOMHKH, OTBEUaroliel TpeOOBaHUSIM CTpaHbl B IEJIOM IOCPEICTBOM
3¢ dexTUBHOTO pacnpenenacHust AePUIUTHBIX PECYPCOB, a TAKKE:

- pa3pabOTKy PHEPTreTUYECKOM MOJUTUKH, a TAKXKE IOPUANUECKUX U YCTAaBHBIX
paMOK, KOTOpBIE pacHojiarajii K JAEeSTEIbHOCTH PBIHOYHOM SHEPreTUYECKOU
CUCTEMBI, B KOTOpOM: a) TMOKymareau MOTYT cielaTb BBIOOD MEXIy
aJbTEPHATUBHBIMU TMOCTABIIMKAMHU HEPTUM OCHOBBIBAACH HA LIEHE, KAYeCTBE M
HAJISKHOCTU TOCTaBKH; 0) MOCTABIIUKN DHEPTETHUECKUX YCIYT CMOTYT CBOOOHO
COPEBHOBAThCSI 0€3 TPaBUTEIBCTBEHHOTO PETYIMPOBAHUS II€H, KadyecTBa,
KOJIMYECTBA M MECTOMOJIOKEHUS TOBAPOB, SBISIOIIMXCS JIMIIb MPEAMETOM
CJIeIOBaHUsl CTaHAApTaM 3JIPABOOXPAHEHUS, OKpPYXaIIed cpeapl U HOpMam
0€30MacHOCTH; B) AUCKPUMMHAIUS HE JIOJDKHA OBITh CPelid pa3IMYHBIX KaTeropuil
MOCTaBIIMKOB HSHEPruu (HAmp. MEXIy TOCYIJapCTBEHHBIMHM U  YacCTHBIMU
BIAJENbllaMH); W T) TMOTpeOJeHue DSHEPrudM HE  HMCKaXaeTcs IyTeM
MIPABUTEJILCTBEHHOT'O KOHTPOJIS LIEH, CYOCUIUSAMH U APYTUMHU CIIOCOO0aMU;

- YCOBEpIIECHCTBOBaHUE ympaBiieHuss U d(PQPEeKTUBHOCTh PaCIpOCTpPaHEHUS B
CEKTOpE DHEPreTUKH MyTeM: (a) co3daHus MOJXOMSIIEeH MNpaBUTEIbCTBEHHOMN
OpraHu3aiuu, KoTopas 0y/eT OrpaHHYUBATh CBOIO POJIb Pa3pabOTKON MOIUTHKH,
IUIAHUPOBAHUEM W PETyJIUpOBaHUEM ceKTopa; (0) TOBBIIICHUS BOBICYCHUS
YACTHBIX BIAJENbIEB U KOHKYPEHIIUHA B SHEPTE€TUUECKOM CEKTOPE;
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- YCOBEpUIEHCTBOBAaHME KOOIEPATUBHOIO YIPABJICHUS U IOBBIIIEHUS
(G (HEKTUBHOCTH OCTAIBHBIX TOCYJAPCTBEHHBIX JHEPreTHUECKUX MPEINPUSTUH,
NPEIOCTaBUB UM OOJbIlle aBTOHOMHH, YJIY4YIIUB (UHAHCOBYIO OTYETHOCTh U
yhpaBiieHHe, 00ECIeurnB CTUMYJ BeICHMsI OW3Heca HapaBHE C KOMMEPYECKHUMU
NPEANPUATUAM, U B TO K€ BPEMsI IEPKATh UX MOJHOCTHIO OTBETCTBEHHBIMHU 3a UX
JEATENIbHOCTD;

- pa3pabOTKy TMOJUTUKH IIEHOOOpa30BaHUS B DSHEPIeTUYECKOM CEKTOpeE,
KoTopasi OyAeT cmocoOCTBOBaTh 3(PPEKTUBHOMY HCIOJIB30BAHUIO BHEPTUU U
NOJJIEPKUT PA3BUTHE CEKTOPA, TPUHUMAsi BO BHUIMAHHE COLMAIbHBIEC aCIIEKThI;

- yny4iieHue cOopos;

- CcIocoOCTBOBaTh KOHKYPEHIIMM IyTeM pa30opa KOHTPOJIsA, KOTOPBIN
NPENSATCTBYIOT BXOJy WJIM BBIXOJY HOBBIX MPEANPUATHIA B CEKTOP, U 3aBEPILICHHUS
MPUBATU3ALMH TOCTABIIMKOB SHEPTE€THUECKUX YCIIYT;

- YIYYUIEHHWE PpPETUOHAIBHOW TOPrOBIM D3HEPrUEd U COBMECTHOIO
COTPYIHHYECTBA C COCEACTBYIOIIMMH CTPaHAMHY;

- ylly4dlleHue HOpM 0€30IaCHOCTU U OKPY’KaroIlel Cpe/ibl;

- OCHOBaHUE TPAHCIIAPAHTHOM LIEJIEBOW CETU COLIMAIBHOM 3aIUTHI.

[TlepBoouepesHBIM NPUOPUTETOM OBLIM CO3/1aHUE KOHKYPEHIMH B CEKTOpPE
sHepreTku. YtoObl A0cTHYb 3TOro, IIpaBUTENBCTBO O0OS3BIBAIOCH MPOBECTU
BCECTOPOHHHUU TNEPECMOTP NPABOBBIX M PETYJATHBHBIX pPaMOK M YTBEPIUTH
HEOOXOJMMbIE TIONMPABKM M 3aKOHOJATENbCTBO. [IpaBUTENBCTBO  YIIyUILMIIO
VIOPABJICHUE CEKTOPOM IIyTEM PECTPYKTYypU3allMd OCHOBHBIX OpraHu3aluid u
nepefgadyd CBOMX (YHKUMHA YacTHOMY CEKTOpy. B jomonHeHwe K 3TOMy
[IpaBUTENBCTBO TAaKXKE VYIYUIIMJIO KOPIOPATHUBHOE VYIPABJICHHE, BHEIPHUIIO
PBIHOYHOE  LIEHOOOpa3oBaHHWE, W  MPUHLMIBI  OIUIATBl  MOTPEOUTEIAMHU.
[IpaBUTENBCTBO OTKPBLJIO SHEPIeTHUYECKH CEKTOp [JIsl YaCTHOIO CEKTopa |
OTKa3aJIoCh OT CBOEHl COOCTBEHHOCTH B AKIMOHEPHBIX MPEANPUATHUAX, a TaKKe
CIMCAJI0 HE KIIOYEBbIE AaKTHBBI JSTUX MNPEeANpUsATHH. OTH Mepbl OuiH,
NOJIKPEIUIEHBl IPOTPECCUBHBIM  yJIAJIEHUEM OCTABIIMXCSA AAMUHUCTPATHUBHBIX
0apbepoB K KOHKYPEHIIUU.

OnHuM U3 (GaKTOpOB Pa3BUTHS MPENNPUHUMATEIBCKON JESTEIbHOCTH B
cdepe moucka, oleHKU 1 J00buM HeTH U ra3za cTayno oopasoBanue Komurera mo
Hedtu u razy npu [Ipasurenscte PT B 1995 rona. Komurer no nedtu u razy npu
[IpaButensctBe PT siBAsieTcss opraHOM TOCyIapCTBEHHOIO yIpaBieHUs] HeDTAHOU
U Ta30BOM OTpACIHbl0 pPECnyOJMKM U B CBOEH JEATEIbHOCTH TOJYUHSIIETCS
HernocpencteeHHo [lpaBurensctBy PT. KomurteT (QyHKUHMOHUpYET B YCIOBHSIX
MOJIHOTO XO3SIMICTBEHHOTO pacyéTa W COJAEPXKHUTCS 3a CYET OTYMCIECHUU OT
NPUOBLINA, OCTAIOIICICS B paCHOPSHKEHUH TOABEIOMCTBEHHBIX Mpeanpuatuii. Ero
NEeATEIbHOCTh OCYILIECTBISIETCA 3a CUYET CcaMO(PUHAHCUPOBAHMS, a TaKKe
(uHAHCUPOBAaHUS U3 CPEACTB TOCYIAPCTBEHHOIO OOJKETa IO YTBEP>KIACHHBIM
IUTaHaM Te0JIOTOPa3BeAOUYHBIX U OypoBbIX padoT. Llenbto nestensnoct Komurera
SBJIIETCS O0OJIEe TIOJIHOE yIOBIETBOPEHHE OTPEOHOCTEH HapoaHOTO X03siicTBa PT
B He(TH, HEDTEMPOIYKTaX U Trase, MOBbIIeHNE YD (HEKTUBHOCTH U TEXHUYECKOTO
YPOBHsI Tpou3BOACTBAa. KOMHTET uepe3 NOJBEIOMCTBEHHbBIE MPEAUPHUATHS U
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OpraHu3alliy, BXOJSIIME B €ro COCTaB, OCYIIECTBISIET TOCYJAPCTBEHHYIO
MOJIUTUKY M KOOPAWHALMKD  HAYyYHO-HUCCIIEIOBATEIIBCKUX,  IOUCKOBBIX,
Pa3BEOYHBIX M DKCIUTyaTallMOHHBIX pabOT Ha He(dTh W Ta3, a Takke pabdoT Mo
co3faHuio HedTerazonepepadaThIBaIOIUX MOIIHOCTEN Ha TeppuTopun PT u 3a eé
npenenamu. [Ipeaqmerom aestenbHOocTH KoMuTeTa SBIAIOTCS: 8/ IOMCK U pa3BeaKa
MecTopoXkaeHui HepTu W rasza; 06/ moObiua HeTH M Ta3za Kak M3 HOBBIX
MECTOPOXKICHUN, TaKk M M3 CYUECTBYIOUIMX NYyTEM BHEAPEHUS IMEPEHOBBIX
TEXHOJIOTHIA; B/ CO3AaHME M IKCIUTyaTaIlrsl MOIITHOCTEH 10 HedTerazonepepadoTKe;
I/ OCYIIECTBICHHE HAyYHO-HCCIEAOBATEIbCKUX W TPOCKTHBIX paboT; 1/
pa3paboTKa W BHEAPCHHUE TIEPEIOBLIX TEXHOJIOTUH B 00JIACTH pa3BEAKH, TOOBIYHN U
nepepadoTKy HEPTH U rasa; e/ pa3paboTKa HOBBIX ()OPM M METOAOB yIPABIICHUS B
He(TEera3oBo OTpacia C YYETOM pa3BHUTas PHIHOYHBIX OTHOIICHUMW; K/
opraHuzaius padboT BaxTOBO-IKCICAUIIMOHHBIM METOJIOM, TPYAOYCTPOMCTBO
CHEIUATNCTOB-HEPTIHUKOB; 3/ OpraHu3alusi W OCYIIECTBICHUE TOPTOBOTO,
KOMMYHAJIBHOTO,  KYJbTYpHO-OBITOBOTO W  MEIUIMHCKOTO  OOCITYKMBaHUS
pPaOOTHHUKOB U YJICHOB UX CEMEW B MECTax MPOKUBAHUSI HEPTIHUKOB; U/ CO3TaHUE
Oe3omacHbBIX  YCJIOBUM  TpyAa; K/ OCYIIECTBIEHHE  MPOU3BOJICTBEHHO-
XO3MCTBEHHOU JIESITEIBHOCTH, HE IPOTUBOPEUALLIEH 3aKOHOAATENbCTBY PT.

B cooTtBercTBUM ¢ mpeameToM aesTenbHOCTH Komurter: a/ ydacTByeT B
MOJITOTOBKE U Pa3paboTKe MPOEKTOB OCHOBHBIX HAIMpPaBICHUI YKOHOMHYECKOTO U
couuaibHOTO pasutusa PT 1o Bompocam, BXoadmmM B KoMreTeHIoo Komurera;
0/ popMupyeT nporpamMmy IpPOU3BOJICTBA, CTPOUTEIHCTBA M 3aKa3 rocyaapcTBa ¢
Y4€TOM MOIIHOCTEN MOABEAOMCTBEHHBIX MNPEANPHUITHI W OpraHu3auui; B/
BBITIOTHSET (DYHKIIMU 3aKa3yuKa Ha JIOTOBOPHOM OCHOBE. D(H(PEKTUBHO UCTIONH3YET
KaluTaJdbHbIE BJIOXKEHUSI, BBbIACISIEMbIE Ha NPOBEACHUE pabdOT MO IIyOOKOMY
OypeHHIO, TEOJIOTOpPa3BEOYHBIM padOTaM U OCYIIECTBIISIET KOHTPOJIb 3a HX
WCIIOJIb30BAaHUEM TOJBEJOMCTBEHHBIMHU TPEIIPUATUIMUA W OpraHU3aIusaMu; 1/
MPOBOAUT €AUHYK0 TEXHUYECKYI0 MOJMTUKY IO PAa3BUTUIO0 MPOU3BOJCTBEHHOMN
0a3bl ¥ MOITHOCTEH, BHEAPEHUIO HOBEWINWX JOCTHKEHUN HAYKH U TEXHUKH,
MEePEIOBOTO OMNBITa, BEAET KANUTAIbHOE CTPOUTENBCTBO; 1/ pa3pabarbiBaeT u
YTBEPAKIAET IO COIVIACOBAHUIO C COOTBETCTBYIOIIMMHU OpPraHamMu NPOEKThl U
CXeMbl Pa3pabOTKU MECTOPOXKACHUN HEePTH U Tra3a, MNpaBWIa TEXHUYECKOU
IKCIUTyaTalli MECTOPOXKACHUN HEe(TH U ra3a, HOPMATUBHYIO JOKYMEHTAIIHIO T10
MPOCKTUPOBAHUIO, TUIAHUPOBAHUIO, YYE€TY M (PUHAHCHUPOBAHUIO OYpPOBBIX U
r'e0JIOropa3BeIOYHBIX Pa0O0T; €/ PYKOBOJIUT MPOU3BOJCTBEHHOU EATEIHHOCTHIO
MOABEIOMCTBEHHBIX MPEANPUITHH, CO3aéT SKOHOMUYECKUE U OpraHU3allMOHHbBIC
ycinoBus 11 3G (HEKTUBHOTO UCTIOJb30BAHUS UX MPOU3BOJICTBEHHOIO TIOTCHIMAIA,;
K/ BeET yUET pa3BeJaHHbIX 3a1acoOB U COCTABIISET UX OTYETHBIE OajaHChl; 3/ MacT
MpeNUCaHus MO/IBE€JIOMCTBEHHBIM IpEeANPUATUIM 00 OCTaHOBKE
T€0JIOTOPa3BEIOYHBIX, OYPOBBIX, CTPOUTENBHBIX PAOOT, MPOBOJUMBIX Ha HEPTH U
ra3 M HE3apEeruCTPUPOBAHHBIX B YCTAHOBJICHHOM MOPSJKE, W MPEKpalaer ux
(dbrHaHCHpPOBaHUE Yepe3 COOTBETCTBYIOIINE YUPEKACHHUS OaHKA MPU HAPYIICHUSIX
MpaBuJ WX BEIEHUS JI0 YCTPAHEHHs] HaApYIIEHWH; W/ TMPOBOAUT TMOJATOTOBKY,
MEPETNOTOTOBKY M TOBBINIEHUE KBATH(PUKAINKA KaApOB; K/ TOTOBUT OTYETHI K
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YTBEPKIAEHHUIO B ['0Cy1apCTBEHHONM KOMUCCHH TIO 3amacaM IMOJIE3HBIX MCKOMAEMBbIX
npu [IpaBurensctBe PT 0 pa3BenaHHbIX 3amacax HEPTH U Tasza;l/ yTBEPXKIaeT B
YCTAaHOBJICHHOM TIOPSI/IKE OINEpPAaTUBHBIC MPUPOCTHI 3amacoB HePTH U rasza;m/
oOecrieynBaeT KOHTPOJb 3a 00s3aTeIbHOM TOCYIapCTBEHHOM perucTpaimeit
MOJIBEJIOMCTBEHHBIMU TPEANPUATUSIMU PAOOT MO TEeOJIOTMUYECKOMY HU3YYEHHUIO U
UCIIOJIb30BAaHUIO HEAp Ha HedTh U ra3;H/ mnpeAcTaBisieT B [ocynapCTBEHHBIM
reosornueckuit poua PT oTdersl mo paboTram, MpOILIEAIIMM TOCYAapCTBEHHYIO
perucrpaiuoo, oT4€Thl Mo OajaHcam 3amacoB 1Mo ¢opme 5-Tp;o/ obecrieuynBaeT
KOHTPOJIb 32 HCMNOJIb30BAHUEM U OXPAHOW HEAP B COOTBETCTBUU C 3aKkoHOM PT "O
Henpax'"; 1/ yTBEpKIAeT W  HM3MEHAET CTPYKTYPY IOABEIOMCTBEHHBIX
NPEANPUATAA ¥  OpraHu3ammii; p/ pa3pabaThiBa€T W  COTJIACOBHIBACT C
COOTBETCTBYIOIIIMMHU OpraHaMH, W OCYIIECTBIISET MEPONPUSATHUS [0 OXpaHe
OKpY’Karolel cpelbl MpU MPOU3BOACTBE MPOAYKIHMH, pabOT; ¢/ OCYIIECTBISET
KOHTPOJIb 32 UCIIOJIHEHHEM MEPONPUSITHI MO TeXHUKE O€30MaCHOCTH, CO3IaHUIO
HOPMAJIbHBIX OBITOBBIX YCJIOBHM P MPOU3BOJCTBE PabOT HAa 0OBEKTaX JOOBIUU U
nepepadoTKu HePTH U ra3a, OypeHus, CTPOUTENbCTBA; T/ OCYIIECTBIISIET B CUCTEME
KomMurera KOHTPOJIbHO-PEBU3UOHHYIO pPabOTy METOJIUYECKOE PYKOBOJICTBO
IpaBOBOM pabOTOM.

B cootBercTBHe c cT. 4. 3akoHa PT ot 18 mapta 2015 roga, Ne 1190 «O
HeTU W Ta3e» MECTOPOXKIEHUsT HedTH U Taza SBISIOTCA HCKIIOYUTEIIbHON
COOCTBEHHOCThIO rocyaapcTBa. JloOwiTas Hed)Th W ra3 B COOTBETCTBUH C
YCJIOBUSIMU MOTYT OBITb COOCTBEHHOCTBIO IOPUJMYECKUX JIUIl, B TOM YHCIIEC
COBMECTHOM COOCTBEHHOCTHbIO MHOCTPAHHBIX (PU3MYECKUX U IOPUIUYECKUX JIUII.
Nmy1iecTBO, CTOUMOCTH KOTOPOTO B COOTBETCTBUM C YCIOBHUSIMU JIUIICH3UU
BO3MEIIIEHA TOCYyJIapCTBOM B BHUAE ChIpod HedTH U Taza, ABISETCA
rocyJIapCTBEHHOW COOCTBEHHOCTHIO. JIMIIEH3UAT UMEET NCKITIOYUTEILHOE MTPAaBO Ha
MOJIb30BAHUE YKa3aHHBIM HMYIIECTBOM B TEUEHHE BCEr0 CpOKAa JEHUCTBUS
JULIEH3UM W HECEeT OTBETCTBEHHOCTh 3a €ro COXPaHHOCTb U ILEJIEBOE
MCIIOJIb30BaHUS.

B nocinegHume roapl HaMETWJIAaCh, AKTUBU3AlUd  WHBECTUIMOHHOMN
NeATETLHOCTH B cepe HEeapoIob30BaHUA, HO BCE €€ OCTPO OUIYIIAeTCs
ne(UIUT JOJITOCPOUYHBIX KaIlUTAJOBIOKEHUNH B JaHHYIO OTpacib. MHorue
WHBECTOPHl OOBSCHSAIOT HTO HECOBEPIIEHCTBOM 3aKOHOAATENIbCTBA CTPaHBI,
CIIO)KHOW  MpOUEAYypOM  MOJyYeHHs  JHUIEH3ud U odopmiIeHUsS  MpaB
HEJPOIOJIb30BaHUsA, a Takke ci1ado OpraHu30BaHHON  HMHGOPMALIMOHHON
CHUCTEMOM, COJIEpIKAIlCH CBEICHUSI O HEIpax CTPaHbl. DKOHOMUYECKUE MHTEPECHI
PT B nmoarocpodHoil mepcrekTUBe OYyIyT CYIIECTBEHHO 3aBUCETh OT COCTOSHUS
MUHEpAJIbHO-ChIpheBOM  0a3pl.  Cdepa HeIpomoJib30BaHMS  JOJDKHA  CTaTh
€CTECTBEHHBIM KOHKYPEHTHBIM TMPEUMYIIECTBOM HApOJHOTO XO3SMCTBA U
pOMBITIUIEHHON oTpaciu PT, omauM u3 hakTopoB, 00ECIeUnBaOIIUX YCKOPEHHOE
pa3BUTHE © JUBEPCU(PHUKAIMIO DKOHOMUKH CTpPaHbBI, POCT OJIATOCOCTOSHUS
HACEJICHHUS.

B nocnegnue roasl B cTpaHe mpoOsiemMa BHYTPEHHEN MUTpAlUK HACEIICHUS U3
OTIAJICHHBIX BBICOKOTOPHBIX PAallOHOB B CTOJIMIY W JPyrue ropoja MPUHHUMAET
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MOCTOSIHHBIN XapakTep. TpyaoBass Murpamusi B 3apyOeKHbIE CTpaHbl HapSIy C
MO3UTUBHBIMA MOMEHTAaMH, OTPULIATENILHO BIIMAET HA Pa3BUTHUE pPbIHKA TPyAa B
CTpaHE M HMEET HEraTUBHBIE COLMAIBbHBIE TMOCIEICTBUSA. Murpauus BbI3BaHa
OTCYTCTBHUEM pabOuYUX MECT U BO3MOKHOW cdepbl MPUIIOKeHUs Tpyaa. Pazpurtue
chepbl HEAPOMOJb30BaAHUS MOXKET CTaTh MOUIHBIM CACP>KUBAIOMIMM (HAKTOPOM
BHYTpEeHHEl W BHemHed murpauuu. Kpome Toro, cosnanue ogHOro padboyero
MecTa B chepe HepOoIoIb30BaHuUs BIICUET 32 COOOM BOBHUKHOBEHUE KAK MUHUMYM
HECKOJIbKUX PabOyuX MECT B CMEXKHBIX MPOU3BOJACTBAX U oTpaciisix. [Ipumepom
MOXET CTaTh yd4acTHUE€ TIJaBbl JABYX rocynapctB - Omomaiu Paxmon u Cu
[[3unbnunHal3. 09. 2014r. B TOp>KECTBEHHOM CTapTE CTPOUTEIHCTBA TAKUKCKOTO
y4acTKa MEXKTOoCyJapCTBEHHOro rasonpoBoja «llenrpanbHas Asug-Kutain».bbuio
OTMEYEHO, YTO TMPOTSHKEHHOCTh [JIAaHHOTO Ta3omnpoBOjJia MO TEPPUTOPUHU
Tamxukucrana coctaBisger 400 KM, Ha €ro CTPOUTEIBCTBO OYJET HaMpaBJICHO
6onee 3 mupa. 200 mMiH. aMEpUKAaHCKUX JIOJUIapoB. B mpoiiecce CTpouTeNnbCcTBa
JTAHHOTO KPYITHOTO COOPY>KEHHMsI, KOTOPOE MPOJOJDKUTCS B TeueHue 3 Jiet, 6onee 3
TBIC. YEJIOBEK OYyIyT obecreueHbl paboToi, OOJBIITYI0 YaCTh U3 KOTOPHIX COCTABST
rpaxnane TamxukuctaHa. IIpoekT mnoapa3symMeBaeT CO3/IaHHE COpPOKa CEMU
TyHHEJIEH 0011el MPOTSKEHHOCTBI0 CEMbJIECAT IIeCTh KWIoMeTpoB. B nBannaru
YeTBhIPEX CIIydasiXx OH OyJAeT MPOJIOXKEH IMoj BOAOW. belia BhIpakeHa HaAEKla Ha
TO, YTO T€OJIOTO-pa3BebIBaTEIbHbIE paboThl Kurtaiickoil TocymapcTBEeHHOU
He(drerazoBoit kopropanuu (CNPC) u eé maptHepoB B Tamkukucrane naayT
MOJIOKUTENIbHBIE PEe3yJbTaThl M 'y HAc B Onmxkaiem Oyayniem OyIeT CBOW ra3 u
HedTh.”

Hpyroii mpobiiemMolt B JaHHON cdepe SBIsETCA Mepenpojaxa IUIEH3UN
XO3IMCTBEHHBIMU CyOBbekTamMu. OO0 3TOM TOBOpHWJ B cBoeM mocianue Ilpe3uaeHT
Tamxukucrtana IOMoMaiin Paxmon Ilapnamenty ctpanbl B 2008 rony: «BbI3biBaeT
03a004eHHOCTh enié oAMH Bompoc. Mbl Bbijanu 114 nuieH3uil Ha OCBOCHUE H
BEJICHNE M3BICKATEIbCKUX U Pa3BEAOYHBIX pabOT HAa MECTOPOXKIACHHUSIX, B TOM
yucie — Hedtu u raza. OIHAKO MOKa MEXAY KOMITAHUSIMHU HaOJII0IaeTCsl BCETO
JIMIIH TOPTOBJIS JIMIIEH3USIMUA — B HU4Yero Oosbie. Kpome Toro, crneayer mpuHsATh
3 PeKTHBHBIE MEpHI 10 BHECEHHWIO HEOOXOJMMBIX M3MECHCHUN M JIOTOJHEHUH B
HaJOTOBOE€ U TPakJIaHCKOE 3aKOHOAATEIbCTBO, CO3[aHUI0 E€IUHON CHUCTEMBI
obecricueHuss MHpOPMAIMEH O pa3sMEIICHUH MECTOPOXIACHUN  IMOJIE3HBIX
HUCKOMAEMbIX, YIPOIICHUIO TMOpsAJAKa PETrUcCTpalvy, paclIUPEHUI0 TpaB
M0JIb30BaTENICH MECTOPOIKACHHIT 1 TTOATOTOBKE MECTHBIX KaIPOB».>

Jluteparypa:
1. ITaBnos U.U. IIpaBoBO# peKUM HCIOIB30BaHUS HEAP JJISI T€OJIOTHUYECKOTO
u3yueHuss U J100biuu HedTH W raza B Poccuiickoit deneparuu: ABtopedepar

’I'paHIHO3HbIC TTAHBI ABYX COCEIHHX CTPaH M BO3MOXKHOCTH TOCTYIUICHHS 6 MIPJ. AMEPHKAHCKHX JOJUIAPOB B
Tamxukuctan// DnekTpoHHbIi pecype: http://www.president.tj/ru/node/7498 (nata obpamenus: 20.06.2015 r.)
*IMocnanue IMpe3unenra Tamxkukucrana Omomamu Paxmona Ilapnamenty crpanst ot 15.04.2008// DnextpoHHbBII
pecypc: http://www.president.tj/ru/node/867([lara obpamenus: 19.05.2015 r.)
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http://www.president.tj/ru/node/7498 (nata obpamenus: 20.06.2015 r.)

3. Ilocnanue Ilpesunmentra Tamkukuctana Omomanu Paxmona IlapiameHty
CTpaHbl  OT 15. 04. 2008 //  DnexkTpoHHBII  pecypc:
http://www.president.tj/ru/node/867 (lata oopamenus: 19.05.2015 r.)

Cabauen U.3.
AHHOTALUA
3akoHoaaTeILHAS OCHOBA B c(epe MOMCKA, OLEHKHU U 100bI1YM HeTH 1
raza B PecnyOsiuku TaukuKkuCcTaH

B crathe aHanm3upyercs 3aKOHOAATENIbHAs OCHOBA MPEAIIPUHUMATEIIBLCKUX
OTHOIIICHHH B cepe Mmorcka, OleHKH U 100bun HedpTtu u raza B PT ¢ momeHTa
PUOOpPETEHUE HE3aBUCHUMOCTH JO HACTOSIIEr0 BpPEeMEHH. B 3aBHCHMOCTH OT
NPUHATBHIX ~HOPMATUBHO-TIPABOBBIX aKTOB  OTCIIEKHUBAETCA IpeoOpa3oBaHUE
KOMAHIHO-aIMUHUCTPATUBHOIO PETYJIMPOBAHUS HA PBIHOYHOE W BBIABIIAIOTCS
JEeWCTBYIOIINE HEJIOCTATKH 3TOU cepe.

Sadiev I.Z.
The summary
Legislative framework of research, evaluation and production of oil and
gas in the Republic of Tajikistan

The article examines the legal framework of business relations in the sphere
of research, evaluation and production of oil and gas in the Republic of Tajikistan
since independence to the present. Depending on the adoption of legal acts tracked
conversion command and administrative regulation on the market and identifies
the existing shortcomings in this sphere.
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VI. IlpaBuia s aBTOPOB

Ilopsinok peneH3upoBaHus cTaTei,
MPe0CTABISEMbIX B HAYYHO — HH(OpMaHOHHBIN KypHAT «IIpaBoBas :KU3HL»

Crarby, MOCTYMAIOIINE PEAAKINIO0, MPOXOAAT MPEIBAPUTEIBHYIO IKCIEPTUIY
(MpoBOAMTCS YJIEHAMHU PEAKOJIIETHH — CTICIIMAIMCTaMHU 10 COOTBETCTBYIOIIEH
OTpaciu HAayKH) W TPUHUMAIOTCS B YCTAaHOBJIEHHOM TMoOpsiike. TpeOoBaHUs K
oQOpMJICHUIO OpUrMHajia cTrarbel mpuBoisaTcs B  «[IpaBuiax njsi aBTOPOBY,
nyOJUKyeMbIX B KaXJI0M HOMepe KypHasa.Eciu pykonuch npuHsTa, TO peIaKius
COOOIIIaeT aBTOPY 3aMEUYaHUs IO COJICP)KaHUI0O U O(POPMIICHUIO CTAaThH,
KOTOpBIE HEOOXOAMMO YCTpAaHUTh 70 MEpeAadd TEeKCTa Ha PEelEeH3UPOBAHMUE.
3ateM CTaThbU PELEH3UPYIOTCS B 00s3aTEIBHOM TOPSAKE YICHAMH PEIKOJIICTHU
KypHaJIa WIM DKCIEPTaMUd COOTBETCTBYIOIIEH CHEIHMANBbHOCTU (KaHAMIATAMHU U
JTOKTOPAaMH HAYK).

Peniensus momkHa coaepkaTh 000CHOBAHHOE TIEPEUYHCIICHUE Ka4eCTB CTaThH,
B TOM YHCJIC HAYYHYIO HOBU3HY IIPOOJIEMBI, €€ aKTyalIbHOCTb, (DaKTOJIOTHYECKYIO U
HUCTOPUYECKYIO  IIEHHOCTh, TOYHOCTH IIUTHUPOBAHUS, CTWIb HW3JIOKECHUS,
UCIIOJIb30BAaHUE  COBPEMEHHBIX HCTOYHMKOB, a TakKe MOTHBHUPOBAHHOE
nepeyucieHne e€ HeJoCTaTKoB. B 3akitoueHun gaercsd oOIas OLUEHKa CTaTbu U
PEKOMEHIAIMU ISl PEIKOJUIETHU — OMyOJIMKOBATh
CTaThlO, OMyOJMKOBATh €€ TMOocie JA0pabOTKH, HANPaBUTh HA  JOMOJHUTEIBHYIO
PELEH3UIO0 CHEUUAINCTY 10 OINpEAEIeHHOW TeMaTHKe, OTKIOHUTh. O0beM
pEIeH3UN — HE MEHEE OJIHOM CTpaHHIIBI TEKCTA.

Cratpsi, mpuHATas K MyOIMKalMu, HO HYXJalImascs B AopaboTke,
HANpaBIIsIETCS. aBTOpPaM C 3aMEUaHHUSMH PEIEH3eHTa M pPeNakTopa. ABTOPHI
JIOJKHBI BHECTH BCE HEOOXOJMMbIC MCTPABICHUS B OKOHYATEIbHBIA  BapHaHT
PYKOTIMICH ¥l BEPHYTH B PEIAKIINIO UCITPABJICHHBIN TEKCT, @ TAKXKE €ro WACHTUIHBINA
AIIGKTPOHHBIN BapHaHT BMECTE C MEPBOHAUYAIBHBIM BapuaHTOM pykomucu. [Tocme
T0pabOTKU CTAThsl MOBTOPHO PELIEH3UPYETCS U PEAKOIIJIETUN IPUHUMAET PEIICHHE
o e¢ myOmukanuu. CTaThsl CUMTAETCS MPUHATOW K MyOJIMKAlUMU TPU HATUYUH
MOJIOKUTEIBHON PELIEH3UU U €CU €€ MOoAepsKaiu wieHbl peakoserud. [lopsiok
U O0YEepPEIHOCTh IMyOJIMKAIMU CTAaTbU OMNPEACISIETCS B 3aBUCUMOCTH OT JaThl
NOCTYIUIEHUsI €€ OKOHYATeJIbHOTO BapHuaHTa. PeneH3upoBaHHE PYKOIHUCHU
OCYIIECTBIISETCS KOH(DHUIeHIIMATBbHO. Pasriamenre KOHPUACHIIMAIBHBIX JeTalleh
pEIeH3UPOBaHUS PYKOIMCH HApyIIaeT MpaBa aBTopa. PerieH3enTaM He paspermiaet
CHUMATh KOMHMU CTaTed Il CBOMX HYXI. PeIeH3eHThl, a TakKe WICHBI
PEAKOJUIETUM HE WMEIOT IMpaBa WCIONb30BaTh B COOCTBEHHBIX WHTEpecax
uH(pOpMaIIIo, COAEPKAIIYIOCS B PYKOITUCH, J10 €€ OmyOJMKOBaHMUS.
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Kounaxo 0apou myanmpon

1. dap mavamnan «Xa€tu XyKyKil» MaKoJiaxo€ 4oIl MellaBaH[, KU HaTUYau
TaAKUKOTH WJIMXOHM XYKYKITHHOCH MEOOIIIaH/I.

2. Makomnaxo 60 TaBcUsiM SIK€ a3 ab30U XalaTu Taxpupus 0apou dom Kadyi
MelllaBaH/ Ba 6a TanaboTxou 3epuH 060571 4aBOOTY OOIIaH/I.

3. XauMu Maxkojiaxo Habos a3 K 4y3bu 4omd (To 16 caxudan KOMITIOTEPit)
3uén Oolajg, pacMxo, 4aJBalixo, HAKIIax0 Ba MAaTHHU XyJioca, KU Jap OXUPH
MakoJia 4oi J10Ja MelaBaH I, 0a XaMUH Xa4M JTIOXUJIaH/I.

4. ba makona poxxatu Mmyaccuca ( Oapou myamiudonu OepyH a3z AMT,
nemHuxoau Iypban naxmngop, Xyjiaoca, KaauaBoxaxo (0a 3a00HXOU TOYMK,
aAHTJIMCHA Ba pycHl) gap 1y Hycxa, OO HUIIOHIOAW HOMH Makoja, HOM Ba
dbamunusau Myajuingd 3aMuMa MelaBa.

5. Makoma gap Sk HycXad 4YOIlii Ba YOIIM AJICKTPOHH KaOysl Kapjaa MellaBa/.
Makomna mpap koMmroTep 00511 TaHXO a3 K Tapadu Koras, 6o ¢ocunaun 1,5
(aHmo3ari) yon maBaji. Xouus a3 Tapadu yanu MatH 00si 4-CM-poO TaIIKUJ
HaMosi11. Bapakxo 60s11 caxudabdanain maBaHI.

6. Jlap oxupu Makoia 6abj a3 Xyjioca pyixatu aagaduétu uctudogairyia 4yorr
MelaBaja, Oaba a3 wMH a3 Tapadu Yall HOMH Myaccucae, Kd MaKojaapo
MEIIHUXO0J] HAMYJaacT, MabJIyMOT gap Oopau myainud, TeredoH Ba UM30U
Myautugd mapy MemaBa.

7. 1ap cypaT omoja HaMydaHU pyixaTu agadbuétu ucrudomaiiyga IMapTXou
3epuH 00s1 pUOs ITaBaH/I:

a) Oapou KUTOOXO - damMuiusi Ba HOMU Myauind, HOMHU Myppau
KUTOO, YOU HAIlIp, COJIA HAIIP, paKaMM YUIIJI, caxuda;

0) Oapon MakoJIaxoW MayaJlaxo Ba MauyMmMyaxo — (paMwmims Ba HOMHU
Myaing, HOMM MaKoJja, HOMA MaJalljla Ba € MayMya, COJIM HaIlp, pakaM
Ba caxmda (bapow Mayamiaxo); pakaMyd YW, YOU HAIIp, COJIM HAIpP Ba
caxuda (bapou Maymyaxo).

Ilap cypaTu TaKpOpU UCTUHOJ HUXTHCOPXOU MyKappapit 4ou3 acr.
8. Arap map MaTH 4YajJBajl OoBapjamiyaa Oolaja, OoHpO JAap Ay HycXa Yol
Kapa, caxudapo HAIMOHA0AA, 0a MaKoJia 3aMUMa KapAaH JTIO3UM acT.
9. Arap makoja 0apou JOXWJIHAMYIAHU TAFUUPOTH YUIIA, AUTAp TyHHA Ba €
uxtucop 06a Myauug OaprapioHaa IIaBaj, TAbPUXU MEIIHUXOIU OH Py3U
rupuTaHu HycXam OXMPHUHU Bail 6a XucoO MepaBal.
10. Xaitat Taxpupus XyKyK Jopaj, Ku 00 PO3UTHH MyaTud) MaKoJIaxopo
UXTHUCOP HAMOS.
11. bBapou HHTUIIOPHU JACTXATU ACTIUPAHTOH MabJIaF CHTOHUAA HAaMEIlIaBa.
12. Maxkomaxoe, ku ©O0a WH KOMIAXO 4YaBOOTYy HecTaHa ma3upydra
HaMeIlaBaH/I.
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IIpaBuaa nisa aBTopos

1.B xypHane «IIpaBoBas *KU3Hb)» IMEUATAIOTCA CTAThH SIBIISIOIIUECS PE3YJIbTATOM
HAYYHBIX MCCIIEIOBAaHUH MO IOPUTUYECKUM HAYKaM.

2.CTaTh TNPUHUMAIOTCS K TMeYaTd 10 PEKOMEHJAlMU OJHOTO0 U3 YJICHOB
PEIKOIIETHU B COOTBETCTBUM C HACTOSALIUMU MTPaBUIIaMHU.

3.00beM cTaThMl HE JOJ/DKEH IMpeBBINIaTh OJHOro ILJ. (10 16 craHun)
KOMITBIOTEPHOT'O TEKCTa, BKIIOUYAs B 3TOM OOBEME PUCYHKH, TaONUIlI, Tpadukwy,
TEKCT aHHOTAIlMM W KJIIOYEBBIE CIIOBA, MPUBOAUMON B KOHIE cTaTbhu. O0BbeM
aHHOTanuu — He O6oiiee 0,5 cTpaHullsl. Tpu pUCYHKA CUUTAIOTCA 3a OJIHY CTPAHUILY.
4 K crarbe mpuiiaraloTcsl HalpaBJICHUE OT yUpexJeHUs (ISl BHEIIHUX aBTOPOB),
peleHs3us cooTBeTcTByloiero Otnena, aHHOTAllMM W KIIOYEBBIE CJOBa (Ha
TaJKUKCKOM, PYCCKOM M aHTJIUHCKOM S3bIKax) B JIBYX 2K3EMIUISIpax, ¢ yKa3aHUEM
HAa3BaHUs CTAaThbU, MHUIIMAIOB U (DaMHUIIUK aBTOPA.

5.CtaTby IPUHUMAETCS B OJIHOM 3K3EMIUISIPE B TEKCTOBOM M B JJIEKTPOHHOM
BapuaHTax. CtaThsi ObITh HalleyaTaHa Ha KOMIIBIOTEPE C OJHON CTOPOHBI JIMCTA,
yepes 1,5 (momyropHslil) nuaTepBana. CieBa OT TEKCTa CIeIyeT OCTaBIATh mojs (4
cM.). CTpaHHUIIbI TOTKHBI OBITH TPOHYMEPOBAHBI.

6.B KoHIlE cTaTbM MOCJE TEKCTa, aHHOTAMU JIa€TCSl CIHUCOK HCIOJIb30BaHHOMN
JUTEpaTypbl, CJIEBa YKa3bIBAIOTCS HA3BAHUE YUPEKJICHHS, MPEICTABISIOLIETO
CTaThlO, a TAKXKE CBEICHUS 00 aBTOpE, TeJIe(POH U MOJMUCH aBTOPa (aBTOPOB).

7. Ilpu ohopMiIeHHUH CTUCOK UCIIOIL30BaHHOM JIUTEPATYPHI CIEAYET yKa3ar:

A) st KHUT — (paMUJIMS. U MHUIMAIBI aBTOPA, MIOJIHOE HAa3BaHMS, MECTO U3JIaHUs,
W3/1aTeNIbCTBO, TOJ] U3/IaHUs, HOMEP TOMa, CTPAHHUILY;

bB) g KypHanbHBIX cTaTbeld U COOPHUKOB — (PaMUJIMIO M MHUIMAIbl aBTOPA,
Ha3BaHMWE CTAaThbM, HAa3BaHUE JKypHaja Wi COOpPHUKA, TOJ HU3JaHUSI, HOMEpP U
cTpanuily (aisi coopHuka). [Ipu MOBTOpHON CCBHUIKE Ha JUTEPATYPY JOMYCTHUMBI
OOIIETTPUHSATHIE COKPAIICHHUS.

8.K umMmerommmMmcs B TekcTe TabiumaM HEOOXOAMMO OTIIeYaTaTh JyOJHKATBHl U
MPWIOKUTH K CTaThe C YKa3aHUEM CTPAHUIIbI, K KOTOPOU TaOIMI[a OTHOCUTCS.

9.B ciyuyae Bo3palleHus CTaTbU aBTOPY JJIsl CYIIECTBEHHBIX UCHPABICHUN WU JJIs1
€€ OKOHYATEIHbHOTO PENAKTUPOBAHMS, OHU JIOJDKHBI BHECTH BCE HEOOXOIUMBIE
WCIIPABIICHUS] B OKOHYATEIbHBI BAapUAHT PYKONUCH M BEPHYTh B PEAAKIIHIO
WCIIPABJICHHBIM TEKCT, a TAKXKE €ro UJICHTUYHBIA JIEKTPOHHBIA BapUAHT BMECTE C
MepBOHAYAJILHBIM BapHUaHTOM PYKOITHCH.

10.Penakumst  ocraBisieT 3a coOOM MpaBO MPOU3BOAUTH COKpAILEHUS U
peIaKIIMOHHBIE U3MEHEHUS PYKOIUCEH.

11. IInarta 3a omy0GIMKOBaHUE PYKOTIUCEH aCIMPAHTOB HE B3UMAETCS.

12. Ctatbu, HE COOTBETCTBYIOIIME HACTOSAIINM MTPaBUIaM HE MPUHUMAIOTCHI.
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